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S U M M A R Y 



This Report was first submitted on June 30 7 1970 to the Office 
of Education, National Center for Educational Research and Develop- 
ment , by the Project Director, Roberta Cooper Ramo . Mrs, Ratno was 
then a member of the faculty at Shaw University* As originally sub- 
mitted the Report was divided into two separate parts bound under 
separate covers. Pursuant to directives from the Office of Education 
and in keeping with procedures for preparation of reports of this 
nature the entire report has been merged info one for binding* 

Part I, Consists of the following Sections: , 

Section X ; The Evolution of the Goals of the Project 

Section II: Chronological Summary of How The Grant 

Period Was Spent* , 

Seetion III; A Critique of The Reading Materials, 

Problems and Games, Class Time and The 
Directions of the Course* 

Section XV: The Future of the Urban Legal Process 

As a Course and The Value of the Grant * 

The Background data of the project is found is Section I* The 
Procedure and Methodology followed hi preparing the Course is indi- 
cated in Section II* Section III is a monitored account of Results 
as observed by the Project Director in using the material for in- 
structional purposes in newly instituted courses in Legal Process in 
the School of Urban Sciences, Shaw University* Finally, Section IV 
projects re commendation for continuity, development and direction of 
the prescribed course in Legal Process as a tool for the student in 
Urban Sciences* As originally submitted, these Sections, along with 
a few others, were bound separately from the bulk of the reading ma- 
terials * 



Part IX of this work consists of the following Appendices: 

Appendix A: Prepared Reading Materials drafted during the 

Grant Period. 

B* Written Assignments, Problems, and the Games . 
C, Class Diary 

D* Sample Examination Questions, 



Appendix A consists of the bulk of the instructional materials* 
Included therein are cases, legal essays, law review articles, sample 
copies of legislative enactments, codes as well as copies of other 
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documents of legal import. Several written exercises follow some 
of the selected material. Appendices B, C and D are self-explana- 
tory. 

The Project in its entirety resulted in a product which can 
be adapted to meet the needs of urban science students from several 
instructional points of view; heavy emphasis has been placed on 
problems of urban housing, consumer protection, welfare, etc. Final- 
ly? the Project attempted to adhere to its primary goal; the teaching 
of the American legal system with a view of employing it as an instru- 
ment for solving today's urban problems. 
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Urban Legal Process: -to Experiment in the Reason for 

Teaching 

X. The Evolution of the Goals of the Project. 

Originally, the goals of this project were to pro- 
duce a draft text dealing with Urban Legal Process using 
problem-solving techniques and contemporary substantive 
materials, and to put together an advisory manual for 
teachers interested in teaching the course. A change in 
the timing of the grant, and the experience of the pro- 
ject itself modified the initial goals and in many ways 
made them more responsive to the pressing issue of exact- 
ly what the purpose of a university education is in our 
times. 

The major modification came in the production of 
written materials. Because of a three-month delay in the 
start of the grant, due to the government’s timetable, 
there was a three-month period for writing and research 
instead of the six months outlined in the initial pro- 
posal. Because of this shortening by half of the time, 
the goal of that initial period of fulltime work, on the 
course became to gather materials and do a first draft 
text, rather than to complete a text and a workbook for 
teachers. Thus, the reading materials actually produced 
are in first draft form and deal only with 2/3 of the 
subject matter which should eventually be covered. Re- 
search material, bibliography and an outline , however, 
were gathered for the rest of the material. 

A second re-orientation came in thinking and teaching. 
Two factors rapidly became apparent which demanded to be 
dealt with in any meaningful creation of a course of this 
nature. The first was the extrema students' lack of know- 
ledge and misinformation about tne actual workings^of the 
legal process. This is a phenomena not unique at Shaw, 
but common among college students and the general populace 
as well. Students simply had no idea of the true workings 
of the judicial process. Nor did they have any under- 
standing of the administrative process in our society 
either in its impact on their lives or in its relationship 
to the whole system of law. There was more tmders tending 
of the nuts and bolts of the legislative process, but 
little understanding of the relationship that the legis- 
lative. process. had to the other two branches of the legal 
structure in our society and only the barest ideas of how 
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preparing reading materials that presented important facte 
about the legal system and its use and misuse in the ur- 
ban situation n but in developing models both written and 
in class s which forced the student to discover for him- 
self what he did not know, what he knew incorrectly and 
at the heart of what I was trying to accomplish, to rea- 
lise when he was operating from assumptions rather than 
facts. The focus was on helping the student become aware 
of where in the thought .process it was necessary to begin 
questioning his own thoughts and the thoughts and actions 
of others in order to be moat effective in achieving his 
goal or bettering his understanding. 

The goals of the project ultimately came to be creat- 
ing materials, and teaching methods, which produced a stu- 
dent able to understand the systems of the legal process 
and able to discover for himself the facts and actions 
necessary to understanding a particular problem and to 
setting out all of the alternative courses of action. In 
a practical sense, this meant the preparation of some writ 
ten materials for reading, the development of role playing 
situations and games, the preparation of problems, the 
careful use of the classroom hour, and most difficult to 
articulate, the use of the time to do serious thinking 
about the problems of education and the legal system In 
our country which produced the lack of ability to analyse 
that is apparent among many college students, the sort 
of responses to the legal system that we see in this 
country by the young , the poor and the Black. 



Chronological 



II. Summary of how the grant period was spent. 

September, October and early November were spent in 
basic research. Research was done primarily at the Duke 
University Law School Library. I also spent several 
days in Chicago where I made use of the University of 
Chicago Law School Library which has as tensive materials 
in the area of Urban problems . I also used the trip to 
go through the files of the University of Chicago Legal 
Ai d Clinic, and through some materials at the main office 
of Chicago Area Legal Services program for materials for 
problems and the reading text. 



Late November and all of December was spent putting 
together a rough draft of the first part of the reading 
materials dealing with the basic elements of the legal 
process; the judicial, legislative and administrative 
processes. 

The first term of Urban Legal Process began on Jan- 
uary 5, 1970. I had half-time free from then through* Kay . 
January and February was used to put together the chapters 
on Housing and Consumer Credit# March, April and May were 
spent in developing the problems and the games, and in 
doing research in the other areas that I intend to cover 
in the materials in the future. 

June was spent in preparing the final report and ana- 
lyzing the terms of teaching the course. 
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HI. A Critique of the Reading Materials, Problems and 

Games, Class Time and Director of the Course. 

A. Reading Materials. 

One of the goals of the course was to devise the be- 
ginning of a tent for Urban Legal Process that could be 
used by undergraduates and non— law school graduate stu- 
dents . It had become apparent during the proceeding year 
that the texts available in the general area of legal 
process or urban legal problems were either too far away 
from the mark in subject matter or law school case books. 
Most of the political science texts dealing with the legal 
process were heavily oriented with theory and had lx t tie 
or nothing to say about contemporary legal problems, the 
revolution in legal theory and activity brought about by 
the legal services programs of OEQ* Too, they ware 
straight textual and case material with little to offer 
in the way of introduction to the pmticalities of the 
legal process with which most students and most city 
dwellers are most often confronted* 

My goal was to create a set of materials which would 
give some idea of the structural functioning and the style 
of operation of the legal process as it operated in the 
context of contemporary urban society in this country, and 
in particular, how the legal process operated in theory 
and in reality upon or for the poor citizen. A second, 
but not secondary objective, was to fry something other 
than straight exposition to do the teaching. For the most 
part, X did not, and do not, believe that for most univ- 
ersity students, reading straight textual material As 
much different than listening to a lecture. Both are 
essentially passive experiences and some other device is 
heeded to make the process one of intellectual growth and 
activity. To reiterate, my goals for the reading mat- 
erials were twofold. I wanted to attempt to present 
materials which would illuminate the actual working of the 
legal process in this country, would offer insights into 
the operations of the legal process in practical situa- 
tions in the urban setting, and would do this in a way 
which would ^ake the student an active analyst, rather 
than a passive information receptor. 

Because of the limitation in time there was a clear 
limit to the range of subjects for which X could prepare 
materials*’ I decided to devote my time and the materials 
to an introduction to the various facets of the structure 



and style of the legal process In this country and to a 
presentation of two subject matter areas that were rele- 
vant to the general topic of urban legal problems. These 
two areas were housing and consumer credit. Since I an- 
ticipated discussion of the welfare system during the 
study of the a&niniatrative process and of juvenile and 
criminal problems during the discussion of the judicial 
process , tills enabled me to forecast a reasonable cover- 
age of the subject that 1 had first envisioned In my grant* 

In order to test the adequacy of varies kinds of 
reading materials I combined several types In the materials 
prepared and used during the class time. The materials 
themselves, consist of original text and problems, edited 
case reports of appellate courts, edited articles, exam- 
ples of various relevant statutes, regulations and legal 
materials such as leases and consumer credit contracts. 

A number of the articles simply didn f t work#. Some 
of them, while excellent presentation of the legal issues, 
were too professionally-oriented. The articles that made 
the greatest Impact were the "how-to 11 articles such as 
the Yale Law Journal article on union. Another 

article which was very well received and caused much pro-* 
ductive discussion was the Craig Karpel article dealing 
with the realities of consumer fraud in New York City. 

This discussion was particularly good as an introduction 
to the truth-in-lending bill and as an example of the 
various sorts of problems that the size of the city 
makes particularly difficult,. In future drafts of the 
materials, the investigator plans to replace the long 
articles on the Legislative process and public housing 
with original text. 

The appellate case reports worked very wells First, 
they are an excellent vehicle for teaching analysis of 
written material. The classes were ins tructed“* in the 
method of briefing a case in order to give them some tools 
with which to attack the meaning of the case reports. Be- 
cause of their presentation of extremely common and rele- 
vant fact situations , the classes seemed particularly 
interested in analyzing how the legal process had dealt 
with the issues. Many of the offered an oppor- 

tunity to see the legislative, a dm inis t rat ive apd judi- 
cial branches of the process deal with a single issue. 

Two important issues were not covered in detail in 
tiie text, but which were the focus of much class discuss- 
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ion. They are the Constitution and Constitutional Law 
as part of the framework of the legal process, and in 
depth discussion of the jury system in the portion of the 
materials devoted to the judicial process. In the future 
there should be a more clearly articulated discussion of 
the Constitution and its relationship to the issues dis- 
cussed within the context of the written materials. The 
question of the jury trial and the workings of the jury 
in our society was the subject of intensive analysis and 
discussion during the class period# In order to make sure 
that this discussion takes place in other offerings of the 
course the text needs an added section dealing with the 
various questions and problems posed by the jury system# 
This section should not, however, be more than a simple 
presentation of the issues. This will help to assure a 
more lively discussion of the issues by not inhibiting 
the students by presenting an author f s view of the system. 

The student's response to the text, both during the 
class term and in the evaluations turned in at the con— 
elusion of the course was generally excellent. There 
was some questioning of the use of the Speluncian case on 
the grounds of its difficulty * but the class response at 
the time we used the ease was indication of its value in 
spite of some anxiety that it produced on the part of stu— 
dents. The students were most interested in the cases and 
the presentation of the lease, and the consumer credit con^ 
tracts# They also enjoyed the variety of materials pre^ 
s anted and suggested that this variety not be eliminated 
from the final drafts in favor of atraight exposition. 

They indicated much anxiety at the beginning of the course 
when they realized that they were going to read actual 
law cases. However, they seem to have all grasped the 
ability to analyze the cases by the end of the term and 
the class discussion and written assignments through the 
course indicated their active interest in using case 
opinions as a basis for learning# 

An additional change in the materials that is plan- 
ned is the shortening of the chapters on housing and con^ 
sumer credit so that the materials dealing with other 
issues in urban legal process may be presented in the 
context of a semester's work# 

B# Problems and Gamas. 

T fere was no more rewarding part of the grant period 
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than noting the Increased Intellectual proficiency and 
maturity that was shown by the students f performance on 
the problems* Two sorts of problems which required writ*" 
ten wcrk were assigned. The first assignments were pro- 
blems which were read aloud to the class; the others were 
presented in written form. All of the problems were de- 
signed to have three objectives* The first was to improve 
the students 1 ability to recognize, analyze and question 
a legal situation* The second was to help him learn some 
factual material about a specific legal topic. The third 
was to serve as the focus for In-class analysis of the 
problem and the students 1 written responses to them. 

Two written assignments ware read out-loud (See 
Appendix B, Written Assignment # 2) . This device was 
chosen to achieve two goals. First, it was designed to 
encourage the development of the skills of listening to 
an oral presentation carefully and recording the most im- 
portant parts of it without error. This is particularly 
important for students who are planning to work in the 
urban community. There is no time to make community 
leaders, or people who come for help, go over and over 
their stories or problems or ideas again and again until 
the professional worker has copied them down word for 
word* At the same time when dealing with issues which 
are often highly emotionally charged and which relate to 
the legal process, there is little room for factual >* 
error. The reason for the oral assignments was carefully 
explained and discussed with the students before each 
reading* This called their attention to the fact that 
listening end recording was a skill that was being prac- 
ticed to make it possible to improve their ability in the 
area . 

The second reason for oral assignments was to show 
the students the great msaber of assumptions and biases 
which operated in their hearing of "what was really said*" 
An oral assignment and reading of the fact situation best 
simulated a meeting between a community worker and an in- 
dividual or a group with the added analytic advantage of 
being able to refer later to a written statement of exact- 
ly what was read to show just how many and what sort of 
assumptions each student had made which were not based on 
fact. An example of the sorts of assusiptions that stu- 
dents made, was the common inclusion in written assign- 
ment 1 of the "fact” that Miss Wilma Welfare was Black. 
This was an asstmption that had no basis in the materials 



that were actually read* Another assumption cotmonly made 
in that assignment was that Miss Welfare had been evicted 
because of her son’s window breaking o* her own activity 
as a tenants union organizer* When the students realized 
that none of those "facts" had a basis in what had actual- 
ly been read* they began to start questioning their own 
analysis and affording a real breakthrough in teaching 
legal analysis* 

The written assignments which were handed out, were 
also very successful in terms of their fulfilling the goals 
which had been set* The students had to analyze fact sit- 
uations and apply them to the various parts of the legal 
process. Their ability to ferret out the possible alter- 
natives within the system for obtaining their objectives 
improved greatly with each assignment. Additionally, the 
problems opened up discussions of the substance of the law 
in the various areas of urban problems and gave them a 
chance to discover through questioning and reading the 
answer to many questions about how the process actually 
worked in a given area* 

The legislative lobbying game was extremely succes- 
sful during the first term, and only moderately so during 
the second. One of the problems with the game was that it 
was difficult for some students to assume roles which 
were far from their own identities. This problem might 
be dealt with more easily in a well integrated class. 
Another problem was the anxiety about what they were sup- 
posed to be doing, that attacked many of the students who 
were used to a very rigid classroom situation* In gen- 
eral, however, the students felt, after the game had been 
played through, that there were a number of values to 
both the method and the subject of the game. One of the 
most important insights was into the difficulty of creat- 
ing legislative language to fit a particular situation* 
Another added bonus was greater understanding of the re- 
lationship between the legislative process and the various 
power groups that operate in any state. This was par- 
ticularly important when the class began to discuss the 
problem of the cities in state legislatures that are 
largely dominated by rural interests. The students re- 
ferred to the game frequently in our discussion of the 
legislative process that followed* 

A second game was initiated around the housing * . 

problem dealing with the drafting of an agreement between 



a landlord and a tenants union. The actual negotiation 
was an excellent introduction into the whole area of no** 
gotiation with a legal background as an instrument of 
achieving a goal. During the playing out of this game, 
the Instructor assumed the role of a lawyer in the 
community legal services office. The student began to 
realize the positive role of the lawyer in a dispute 
that had not gone through the courts and also realized 
their responsibility in making policy decisions and 
assessing risk-talcing factors. 

In summary, the problems and games seemed to ful- 
fill the highest expectations of them. They served to 
change the role of the student from passive listener to 
active participant. They served as practice for situa- 
tions that. the students anticipated would be. theirs upon 
graduation. The problems served as the groundwork for 
teaching analysis and also introduced the student to a 
variety. and amount of substantive that would not have 
been in his grasp had they been presented in lecture or 
even in textual form, 

C, The Classroom Hour. 

It is clear that much more substance could have been 
covered had the material been presented in lecture form. 
However, the achievement of the classroom hours were 
great enough to more than make up for th~ limitation in 
subject matter that resulted. The main technique in the 
classroom was the Socratice method, based pan the read- 
ing materials and problems. This caused some ar^iety ^ or 
students who were not used to carrying the rden oi 
thinking and responding in the classroom. ^Qne student 
when responding to the evaluation formas question, "What 
did you like least in the course?" replied, "1 never 
knew when something 1 said was right,") That the students 
felt the class time important could be measured in two 
ways. First, class attendance throughout both terms was 
generally at about 901. This is far higher than ever 
shown in any other class that the investigator had 
taught at this instituion operation under the same at- 
tendance rules. Secondly, the evaluation forms showed 
almost unanimous approval of the way that the classroom 
hour was spent. 

Another advantage of the style of the materials and 
the class was that it allowed for great flexibility in 



discussing legal issues which the class brought up from 
their experiences and from thexr knowledge of what 
happening around the country in general and in Raleigh s 
Black community in particular. Some of the moot impor- 
tant discussions were about such issues as the Chicago 
Seven Trial, a change in the housing code in Raleigh and 
a recent bond issue concerning Urban Renewal of the 
Raleigh Southside community, which is predominantly Black, 

As the Class Diary (See Apendix C) indicates roughly , 
the initiation of discussions based on very pragmatic 
questions lead to a much deeper probing and discussion of 
basic theoretic questions of the legal process than was 
expected. More importantly, it was the students 
the analysis and the questioning, rather than simply lis- 
tening to the instructor recite favorite theories. 

The materials and the problems served as the touch 
stone for classwork in which the student became the dis- 
coverer and questioner and at the same time seemed to 
learn a good deal of substantive material about the 
workings of the American Legal Process in the urban situ- 
ation , 

D, The Direction of the Course, 

The urban direction of the course, with its emphasis 
on problems of the poor seems to be a correct charting,, 

It enables the student to learn the basic theories of 
the legal process in the context- of substance which is , 
important to his future as a concerned citizen and which 
more importantly helps him to understand the problems 
that the process has faced in the past and the sort of 
stresses to which it will be subjected in the future. 

The main difficulty was the lack of time to work 
all of the way through the subject matter originally in- 
tended to be covered. This would he avoided by either 
making the course a two-term course, or a full semester 
course that meets four times a week. This would also 
give the instructor the time to work more clinical ex- 
periences into the course. Originally, it was antici- 
pated that there would be a legal services clinic on the 
campus which would provide the students with practical 
experience and observations of various kinds • This clinic 
was net opened. While the problems substituted for much 
of the material that might have been explored within the 
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clinic situation, there is no substitute for reqlity. 
Arranging trips to court is another area which should 
b© included in the course, and a longer period in which 
to teach would also make this possible. 

These trips should include exposure to a trial in- 
cluding the important voir dire procedure and to an ap- 
pellate court. The main obstacle, in addition to time, 
is assuring that the cases which are heard are 
relevant to the material covered in the course. This was 
almost im possible to achieve in Raleigh because of the 
lack of legal services to the poor, but should be done 
with some alacrity in most other cities* 

The class did take, both terms, a trip to the Duke 
University Law Library. While there, the class toured the 
library and more importantly , learned how legal research 
operates and how to look up a law or regulation themselves. 
The response to the trip and the teaching there was quite 
positive and many of the students from the first term of 
the class went to the Law Library in Raleigh during the 
Spring term to find regulations and statutes on their own. 

In sum, the course responded to Wo pressing needs. 

It offers substantive material which explains the legal 
process, its strengths, weaknesses, in a way which re- 
lates to the issues about which students and much of the 
general population is presently concerned. Secondly, it 
develops in the student a sense that he can manipulate 
the legal process in its various manifestations and not 
merely be manipulated by it. 
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IV, The Future of Urban Legal Process As a Course and 
the Value of the Grant - 



One of the most important results of the grant was 
it enabled a faculty member o£ a small university to taka 
some time to think about and practice innovative teaching 
methods in a new course. Although new courses are con- 
tinually introduced at Shaw and other universities, it is 
the rare wealthy institution that enables the faculty mem- 
ber to create something worthwhile and workable that is 
new* It is much easier to teach from other people out- 
lines, to lecture rather than teach and to use old or 
traditional teaching materials. There are areas in which 
the traditional method is * of course, most appropriate to 
the subject matter and there are traditional subject 
matters which must remain at the heart of a university 
education. 

However, the legal profession and the university sys- 
tem has by-and“la?jge ignored the necessity of teaching 
about the legal process as something more than a politi- 
cal science theory to those not in law school itself. 

One of the results of this abandonment has been much ig- 
norance among otherwise well-educated people about how 
the legal process works. Operating on misinformation or 
ignorance has caused another result; that it attacks 
against the entire legal system which are not based on 
adequate information or careful analysis , 

It was particularly interesting to develop the course 
at a Black university. The students here have, because 
of their race and economic situation, far more exposure in 
their own lives to the workings of the legal process than 
most white college students. The course seemed to give 
them some tools with which they were anxious to work in 
their own situations, as well as in the community at large. 
One of the most rewarding moments of the grant period 
came during a teach-in on the legal process when the 
students from Urban Legal Process class enlightened their 
fellows about misconceptions they had about the actual 
workings of the process and at the same time, were able 
to discuss the failings of the process and possible 
solutions in an informed and pragmatic way. 

The course seems well based for teaching objective 
analysis. The students came away with some unders tending 
of how lawyers work and think and how they can best be 
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used. Mora importantly, the students realised that they 
are not, nor are the poor and the Black and the city dwel- 
ler, necessarily prisoners of the legal process. It seems 
clear from the response of the students and of faculty 
members at other institutions that it is imperative that 
a course on contemporary legal process be included rout- 
inely in the curriculum of most undergraduates. Clearly, 
it should be required of those undergraduate and graduate 
students who will have some responsibility in dealing 
with the problems of the urban community or the poor. 

The work accomplished during the grant period is an 
important foundation for future development. The course 
will continue to be taught at Shaw and there have been ex- 
pressions of interest from several other undergraduate 
faculties and several graduate schools of social work or 
social administration.. The principle investigator is now 
approaching several foundations to make it possible to 
find a vehicle that will encourage the inclusion of the 
course at- other institutions * Additionally, the principle 
investigator plans to finish a complete and more final 
draft of the reading materials as a textbook in order to 
have it ready for possible publication and adoption for 
the 1971-72 academic year, in the hopes that having the 
book easily available will also serve as a way of spread- 
ing the teaching of legal process. 

One problem that must be faced is that of who can 
actually teach the course properly. The experience of 
two terms of teaching makes it difficult to believe that 
the course could be taught by someone who is not a law- 
yer with the same flexibility that is important in achiev- 
ing the goals of the course. An answer to that problem 
might be In encouraging faculty members from law schools 
to give the course to undergraduates in affiliated col- 
leges, or to encourage qualified lawyers’? dealing with 
the problems of the poor and the urban community to 
teach the course on part-time appointment to college 
and university faculties * : . 

Paul Freund pointed to the vital importance of a 
course of this sort when he wrote in Daddalus : The 

Professions, p. 700 Fall, 1963, ” . . .Law is proba- 
bly the most neglected phase of our culture in the lib- 
eral arts curriculum. Yet the legal profession no less 
than the scientific » functions in a lay society that 
does, and should, judge its performance. If this judge- 
ment is to be effective, it must be based on knowledge of 
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the role of the profession and the character of its 
thinking. General education requires that somehow a 
view from the inside should be provided of this profes- 
sion as of other learned disciplines," 

Additional proof of the desparate need for under- 
standing the legal process may be found by looking at the 
cries of students that the "system" respond to the needs 
of the people. Students must be helped to find how the 
system of the legal process operates and how they can use 
it to achieve their goals* If their cries are not heeded 
in the classrooms then we should not be surprised of their 
rejection of the system. If the legal system fails to 
serve the goals of students, and poor people, of Black 
Americans and of city dwellers, then it will fail for 
everyone and the American dream will no longer contain a 
democratic legal process with justice and rationality as 
its corner stone. The university and the classroom offers 
an important place to begin making the legal process res- 
ponsive and rational for all. The materials developed 
and the course originated under this grant should help 
to achieve those goals. 
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I, Introduction - - The American Legal Process 



Most Americans think only of courts and trials when they con- 
sider the uses of the legal process. However, only a small part 
of our legal proe ss is involved in the trial of cases* The le- 
gal process is a system involving the drafting and enacting of le- 
gislation, the administration of the laws and regulations of the 
federal, state and local governments and the judicial process* 

None of these areas work independently of the others. The laws are 
interpreted by both the courts and administrative agencies* Law 
is made by judges and administrators as well as legislatures. Le- 
gislatures and administrative agencies both respond to what the 
courts do# All facets of the process must be examined in consider- 
ing the impact of the legal process on urban problems and the po- 
tential of the legal process for coping with present crises and 
future planning. 

The term legal process as it is used in this book indicates 
the full range legally recognized systems by which the society 
governs itself and with which the individual or the group can try 
to achieve specific individualized goals. The materials deal with 
the legal process in the specialized factual context, of the urban 
lower income community. The urban situation has been selected for 
emphasis because of the special nature of the problems that are 
posed by large concentrations of people in relatively small areas. 

toother point of focus. is the low income citizens of the city. 
They tend to be historically the least powerful members of the 
co mmu nity and so have the least amount of individual or group in- 
fluence upon any nart of the legal system* Too, low income citi- 
zens have the greatest number of contacts with the legal process 
and ironically, the least resources to cope with those contacts. 1 

1 [Among the most incense grievances underlying the riots of 
the summer 1967 were those which derived from conflicts between 
ghetto residents and private parties, principally the white land- 
lord and merchant. Though the legal obstacles are considerable, 
resourceful and imaginative use of available legal processes 
could contribute significantly to the alleviation of tensions 
resulting from these and other conflicts* Moreover, through 
the adversary process which is at the heart of our judicial sys— 
tern, litigants are afforded meaningful opportunity to influence 
events which affect them and their community* However, effec- 
tive utilization of the courts requires legal assistance, a re- 
source seldom available to the poor* 

Litigation is not the only need which ghetto residents have 
for le^al service. Participation in the grievance procedures 
suggested above may well require legal assistance. More 



Many of the difficulties that face the poor are the same that 
affect the more affluent members of our society. Conflicts about 
leasing arrangements, difficulties with contracts, marital problems 
are all part of the life of many Americans, The difference between 
the poor and the more affluent - is that the poor man usually cannot 
afford legal representation, and often has no idea of his rights, 
This has effectively foreclosed the use of the legal system, and 
the orderly procedure that it implies to settle his conflicts. 

The poor citizen also has less personal facility in dealing with 
bureaucrats who frequently have much control over his life. Final- 
ly, the poor citizen has less chance to make his needs heard by the 
legislative branches of the government, bo It the Congress or the 
City Council, 

These handicaps have not been lost on those who deal regularly 
with poor people. It is common to find landlords enforcing by 
threat leases that are clearly illegal according to the laws and 
courts of the state. It is common to find merchants using consumer 
credit contracts that are blatant violations of the law. Even some 
government agencies may knowingly or by negligence act in unconsti- 
tutional ways when dealing with poor people. All of that treatment 
is in part, the result of the fact that the poor person has been 
almost powerless, by ignorance or lack, of representation or fear, 
to manipulate and use the legal process himself. 

Much of the frustration that has recently been evidenced in 
civil disorders and deep disenchantment with America can be traced 
to the belief, tragically reinforced by experience, that society 
is stacked with all of the odds against the poor and with the rules 
of the game subject to change at the will of the affluent. However, 
the use of the legal process by and for the leas affluent citizen 
may offer an alternative to frustration, an orderly effective re- 
sponse to abuse and an opportunity to pursue just resolutions with 
the dignity of responsible citizenship. As the materials which 
follow Indicate, the legal process can be used as an instrument of 
social change. The system of law in this country lends itself, 
some people believe it demands, t:o use as an effective tool for 
solving many of the practical and personal problems and crises of 
the low income dweller, 

importantly, ghetto residents have need of effective advocacy of 
their interests and concerns in a variety of other contents, from 
representation before welfare agencies and other institutions of 
government to advocacy before planning boards and commissions con- 
cerned with the formulation of development plans. Again, profes- 
sional representation can provide substantial benefits in terms of 
overcoming the ghetto resident's alienation from the institutions 
of government by implicating him in its processes. Although law- 
yers function in precisely this fashion for the middle-class 
clients, they are too often not available to the impoverished 
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In order to achieve this fuller use of the legal process two 
groups of educated people must come into existence* The first, 
already responsible for many of the changes in the lives of low 
income people, is a group of lawyers dedicated to making the legal 
process work as well for welfare recipients as for large corpora- 
tions * There are now many legal services offices throughout the 
country working daily on the legal problems of thousands of poor 
people and responding in terms of long range law reform as well as 
the solving of the individual client * s problem. 

The second group must be the non— lawyers who work with the 
same population and hence cope at different stages with the same 
problems* These are the welfare workers, the community action 
organizers, the social workers and psychologists, the teachers 
and the ministers who are involved in the life patterns of the low 
income community* It is to this group that this book is addressed 

- i 

The purpose of the book is net to make lawyers out of lay 
people, but to enable laymen to better use the lawyers that are 
available and to better analyze the situations with which they 
are faced in order to determine the best options for action. The 
book deals with several kinds of material each intended to accomp- 
lish a specific goal. There are, for example, articles dealing 
with legal analysis. The greatest skill that lawyers have is the 
ability to make objective critical analyses of the situations with 
which they are confronted. It is impossible to understand the 
workings of the legal process, particularly the judicial expres- 
sions of the process, without some sensitivity legal reasoning. 
Critical thinking in emotion-filled crises situations is a valu- 
able skill for anyone and so the materials dedicated to explaining 
and teaching this skill have a second value to the student apart 
from their explanatory purpose. There are background materials 
which explain the framework of the legal process. One cannot be 
expected to understand what the legal process does in a specific 
instance or with a set of problems without understanding how the 
various parts of the system operate individually and in concert. 

The specific substantive materials are organized in four 
areas, housing, welfare, consumer credit and a set of materials 
dealing briefly with several other representative problems. 

These areas have been chosen both to give the student some idea 
of how the, la':nl 4 process on crates in specific areas in which he 
may find h ims elf operating as a lay person and because they give 
a representative of how the whole process works In a single sub- 
stantive area. The point of these materials is not to teach the 
student "The Law" because the law changes all of the time, but 

ghetto resident. (UTS. Riot Commission Report "Bantam Books," 
Hatch, 1968, pp. 292-3)] 
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rather to Indicate how the law categorizes problems and comes to 
its decisions. Finally, there are problems for the student to 
work through himself. There are no right answers, but only a 
right method. The point of forcing the student to solve them is 
to put him in a role which he may occupy after his formal educa- 
tional process is completed, or to help him understand the roles 
that others, lawyers for example, will play so that he may better 
use his own talents and advise his own clients. 

The goal of these materials is to give lay students some 
feeling for the actual workings of the legal process and to ac- 
complish a task which Paul Freund, a prominent legal scholar, 
outlined in an article on the legal profession: 

"...law is probably the most neglected phase of our 
culture in the liberal arts curriculum. Yet the legal 
profession, no less than the scientific, functions in a 
lay, society that does, and should, judge its performance. 

. Iff this judgement is to be effective, it must be based 
on knowledge of the role of the profession and the charac- 
ter of its thinking. General education requires that 
somehow a view from the inside should be provided of this 
profession as of other learned disciplines." (Daedalus. 

"The Professions." Fall, 1963. "The Legal Profession.," 
p. 700. Paul Freund.) 

. : t , . ■ 

II. Comments on Legal Analysis 



Fundamental to the system of the legal process is the 
specialized way of looking at problems and analysing them that 
lawyers bave^ That particular process of logic and reasoning 
will be called legal analysis. Lawyers influence. the making of 
law in legislatures Mid administrative agencies as well as in 
the courts. Thus understanding how lawyers think and arffive 
at answers to problems is basic to understanding how the legal 
process works, and to understanding how to make it work to' 1 - . ■ . . ■ 
achieve particular goals in the future. ,* 

Legal analysis is a difficult skill. Law schools spend three 
years teaching students how to think like lawyers. One can in a 
relatively short time, however, get some insight into the kinds of 
things that lawyers think about when they are trying to deal with 
a problem and can begin to include some of the basic concepts of 
legal analysis into their own analysis. 
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Learning about legal reasoning is important for two reasons. 
First because it is vital to understanding anything about the le- 
gal process. Secondly because it is a skill valuable to anyone 
engaged in thinking about or making decisions about problems in 
our society. 

The following excerpt from Edward Levi's book Introduction 
to Legal Reasoning deals in the framework of decisions made by 
judges, but it is equally applicable to the other areas of the 
legal process: 

"This is an attempt to describe generally tha process 
of legal reasoning in the field of case law and in the 
interpretation of statutes and of the constitution. It 
is Important that the mechanism of legal reasoning should 
not be concealed by its pretense. The pretense is that 
the law is a system of known rules applied by a judge; 
the pretense has long been under attack. In an important 
sense legal rules are never clear, and, if a rule had to 
be clear before it could be Imposed, society would be 
impossible. The mechanism accepts the differences of view 
and ambiguities of words. It provides for the participa- 
tion of the community in resolving the ambiguity. On 
serious controversial questions. It makes it possible to 
take the first step in the direction of what otherwise 
would be forbidden ends. The mechanism is Indispensable 
to peace in a community. 

The baalc pattern of legal reasoning la reasoning by 
example. It is reasoning from .case to case. This is a 
method of reasoning necessary for the law, but it has 
characteristics which under other circumstances might be 
considered imperfections . 

These characteristics become evident if the legal 
process is approached as though it were a method of apply- 
ing general rules of law to diverse facts*— in short, as 
though the doctrine of precedent meant that general rules, 
once properly determined, remained unchanged, and then 
were applied, albeit imperfectly, in later cases. If this 
were the doctrine , it would be disturbing to find chat the 
rules change from case to ease and are remade with each ease 
Yet thie change in the rules is the indispensable dynamic 
quality of law. It occurs because the scope of a rule of 
law, and therefore its meaning, depends upon a determina- 
tion of what facts will be considered' similar to those pre- 
sent when the rule was first mtnounced. The finding of 
similarity or difference is the key step in the legal pro- 
cess. 
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The determination of similarity or difference la the 
function of each judge. Where case law is considered, and 
there is no statute, he is not bound by the statement of 
the rule of law made by the prior judge even in the con- 
trolling case. The statement is mere dictum, and this nwanf 
the judge in the present ease may find irrelevant the 
existence or absence of facts which prior judges thought 
important. It is not what the prior judge intended that is 
of any importance; rather it is what the present judge, 
attempting to see the law as a fairly consistent whole, 
thinks should be the determining classification. In arriv- 
ing at his result he will ignore what the past thought impor- 
tant; he will emphasise facts which prior judges would have 
thought made no difference. It is not alone that he could 
not see the law through the eyes of another, for he could 
at least try to do so. It is rather that the doctrine of 
dictum forces him to make his cam decision. 

Thus It cannot be said that the legal process is the 
application of known rules to diverse facts. Yet it is a 
system of rules; the rules are discovered in the process 
of determining similarity or difference. But if attention 
Is directed toward the finding of similarity or difference, 
other peculiarities appear. A working legal system must 
therefore be willing to pick out key similarities and to 
reason from them to the justice of applying a common clas- 
sification. The existence of some facts in common brings 
into play the general rule. If this is really reasoning, 
then by common standards, thought of in terms of closed sys- 
tems, it is imperfect unless some overall rule has announced 
that this common and ascertainable similarity is to be de- 
cisive. But no such fixed prior rule exists. It could be 
suggested that reasoning is not involved at all; that is, 
that no new Insight is arrived at through a comparison of 
cases. But reasoning appears to be involved; the conclusion 
la arrived at through a process and was not immediately 
apparent. It, seems better to say that there la reasoning, 
but it is imperfect. 

Therefore it appears that the kind of reasoning in- 
volved in the legal process is one in which the classifica- 
tion changes as the classification is made. The rules change 
as the rules are applied. More important, the rules arise 
out of a process which, while comparing fact situations, 
create the rules and then applies them. But this kind of 
reasoning is open to the charge that it is classifying things 
as equal when they are somewhat different, justifying the 
classification by rules made up as the reasoning or classifi- 
cation proceeds* In a sense all reasoning la of this type, 
but there Is an additional requirement which compels the 



legal process to be this way. Not only do new situations 
arise, but in addition people. ' want change. The cate- 
gories used in the legal process must be left ambiguous in 
order to permit the infusion of new ideas. And this is 
true even where legislation or a constitution is involved. 

The words used by the legislature or the constitutional 
convention must come to have new meanings. Furthermore, 
a g reemen c on any other basis would be impossible. In this 
manner the laws come to express the ideas of the community 
and even when written in general terms, in stature or 
constitution # are molded for the specific case. 

But attention must be paid to the process, A contro- 
versy as to whether the law is certain, unchanging, and 
expressed in rules, or uncertain, changing, and only a 
technique for deciding specific cases misses the point. It 
is both. Nor is it helpful to dispose of the process as 
a wonderful mystery possibly reflecting a higher law, by 
which the law can remain the same and yet change. The law 
forum is the most explicit demonstration of the mechanism 
required for a moving classification system. The folklore 
of law may choose to ignore the imperfections in legal 
reasoning, but the law forum itself has taken care of them. 

What does the law forum require? It requires the pre- 
sentation of competing examples. The forum protects the 
parties and the community by making sure that the competing 
analogies are before the court. The rule which will be 
created arises out of a process in which if different things 
are to be treated as similar, at least the differences have 
been urged. In this sense the parties as well as the court 
participate in the law making* In this sense, also, lawyers 
represent more than the litigants* 

Reasoning by example in the law is a key to many things. 
It indicates in part the hold which the law process has over 
the litigants* They have participated in the law making. 

They are bound by something they helped to make. Moreover, 
the examples or analogies urged by the parties bring into 
the law the common ideas of the society. The Ideas have their 
day in court, and. they will have their day again# This is 
what makes the hearing fair, rather than any idea that the 
judge is completely impartial, for of course he cannot be 
completely so. Moreover, the hearing in a sense compels at 
least vicarious participation by all the citizens, for the 
rule which is made, even though ambiguous, will be law as to 
them. 
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Reasoning by example shows the decisive role which the 
common ideas of the society and the distinctions mady by 
experts can have in shaping the law. The movement of common 
or expert concepts into tne law may be followed, Tne con- 
cept is suggested in arguing difference or similarity in a 
brief, but it wins no approval from the court. The idea 
achieves standing in the society. It is suggested again to 
a court. The court this time reinterprets the prior case 
and in doing so adopts the rejected idea# In subsequent 
cases, the idea is given further definition and is tied to 
other ideas which have been accepted by courts# It is now 
no longer the idea which was commonly held in the society# 

It becomes modified in subsequent cases# Ideas first re- 
jected but which gradually have won acceptance now push what 
has become a legal category out of the system or convert it 
into something which may be its opposite. The process is 
one in which the ideas of the community and of the social 
sciences, whether correct or not, as they win acceptance in 
the community, control legal decisions. Erroneous ideas , 
of course, have played an enormous part in shaping the law. 
An idea, adopted by a court, is in a superior position to 
influence conduct and opinion in the community; judges, 
after all, are rulers. And the adoption of an idea by a 
court reflects the power structure In the community. But ‘ 
reasoning by example will operate to change the idea after 
it has been adopted. 

Moreover, reasoning by example brings into focus 
important similarity and difference in the interpretation 
of case law, statutes, and the constitution of a nation# 
There is a striking similarity. It is only folklore which 
holds that a statute if clearly written can be completely 
unambiguous and applied as intended to a specific case. 
Fortunately or otherwise, ambiguity *3 inevitable in both 
statute and constitution as well as with case law. Hence 
reasoning by example operates with all three# But there 
are important differences. What a court says is dictum, 
but what a legislature says is a statute. The reference 
of the reasoning changes# Interpretation of intention 
when dealing with a stature is the way of describing the 
attempt to compare cases on the basis of the standard 
thought to be common at the time the legislation was pas- 
sed. While this is the attempt, it may not initially ac- 
complish any different result than if the standard of the 
judge had been explicitly used. Nevertheless, the remarks 
of the judge are directed toward describing a category set 
up by the legislature# These remarks are different from 
ordinary dicta# They set the course of the statute, and 
later reasoning in subsequent cases is tied to them. As a 
consequence, courts are less free in applying a statute 
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than in ‘dealing with case law* The current rationale for this 
is the notion that the legislature has acquiesced by legisla- 
tive silence in the prior, even though erroneous, interpreta- 
tion of the court. But the change in reasoning where legis- 
lation is concerned seems an inevitable counsequence of the 
division of function between court and legislature, and r pa- 
radoxically, a recognition also of the r impossibility of deter- 
mining legislative intent. The impairment of a court’s freedom 
In interpreting legislation is reflected In frequent appeals 
to the constitution as a necessary justification for overruling 
cases even though these cases are thought to have interpreted 
the legislation erroneously. 

Under the United States experience, contrary to what has 
some times been believed when a written constitution of a nation 
is involved, the court has greater freedom than it has with the 
application of a statute or case law. In case law, when a judge 
determines what the controlling similarity between the present 
and prior case is, the case is decided. The judge does not feel 
free to ignore the results of a great number of cases which he 
cannot explain under a remade rule. And in interpreting legis- 
lation, when the prior interpretation, even though erroneous V 
is determined after a comparison of facts to cover the case, 
the case is decided. But this is not true with a constitution. 

The constitution sets up the conflicting ideals of the community 
in certain ambiguous categories . These categories bring along 
with them satellite concepts covering the areas of ambiguity* 

It is with a set of these satellite concepts that reasoning by 
example must work. But no satellite concept, no matter how well 
developed, can prevent the court from shifting its course, not 
only be realigning cases which impose certain restrictions, but 
by going beyond realignment bapk to the overall ambiguous cate- 
gory written into the document. . The constitution, in other words, 
permits the court to be inconsistent . The freedom is concealed 
either as a search for the intention of the framers or as a pro- 
per understanding of a living instrument, and sometimes as both* 
But this does not mean that reasoning by example has any less 
validity in this field. 

II 

It may be objected that this analysis of legal reasoning 
places too much emphasis on the comparison of cases and too 
little on the legal concepts which are created* It is true 
that similarity is seen in terms of a work, and inability to 
find a ready word to express similarity or difference may 
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prevent change in the law. The words which have been found 
in the past are much spoken of* have acquired a dignity of 
their own, and to a considerable measure control results. 

As Judge Cardoso suggested in speaking of metaphors, the 
word starts out to free thought and ends by enslaving it* 

The movement of concepts into and out of the law makes the 
point. If the society has begun to see certain significant 
similarities or differences, the comparison emerges with a 
word* When the word is finally accepted, it becomes a legal 
concept* Its meaning continues to change. But the compari®- 
son is not only between the instances which have been 
included under it and the actual case at hand, but also in 
terms of hypothetical instances which the word by itself 
suggests* Thus the connotation of the word for a time has 
a limiting influence—so much so that the reasoning may even 
appear to be simply deductive. 

But is is not simply deductive. In the long runj a 
circular motion can be seen. The first stage is the crea«* 
tion of the legal concept which is build up as cases are 
compared. The period is one in which the court fumbles for 
a phrase. Several phrases may be tried out; the misuse or* 
misunderstanding of words itself may have an effect. The 
concept sounds like another, and the jump to the second is 
made* The second stage is the period when the concept is 
more or less fixed, although reasoning by example continues 
to classify items inside and out of the concept. The third 
stage is the breakdown of the concept, as reasoning by 
example has moved so far ahead as to make it clear that the 
suggestive influence of the word is no longer desirec 

The process is likely to make judges and lawyers uncom- 
fortable- It runs contrary to the pretense of the system* 

It seems inevitable, therefore, that as matters of this kind 
vanish into matters of degree and then entirely new meanings 
turn up, there will be the attempt to escape to some overall 
rule which can be said to have always operates and which 
will make the reasoning look deductive. The rule will be 
useless. It will have to operate on a level where it has 
no meming. Even whan lip service is paid to it, care will 
be taken to say that it may be too wide or too narrow but: 
that nevertheless it is a good rule* The statement of the 
rule is roughly analogous to the appeal to the meaning of a 
statute or of a constitution, but it has last* of a function 
to perform. It is window dressing. Yet it can be very mis- 
leading. " Particularly when a concept has broken down and 
reasoning by example is about to build another, textbook 
writers, well aware cf the unreal aspect of old rules, will 
announce new ones, equally ambiguous and Tneaningless 5 for- 
getting that the legal process does not Work with the rule 
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but on a much lower level."* 

As you read the cases and problems which follow keep 
Levi’s three step reasoning process in mind. Another 
important concept that you must continually use is that 
lawyers and the law require that you analyze situations 
from an emotionless basis. There is no such thing as 
saying A must win a suit from B because it is right. 

If you are arguing for A you must analyze the situation 
as though it was B for whom you worked. This will 
insure that you will have no defense against B s argu- 
ments and will lack the objectivity necessary to pre- 
pare a good case for A. Don’t make up your mind about 
the best possible choice of solutions, or about what a 
court will do, until you have considered all of the 
relevant facts and as many possible deductions as you 
can prepare. The next case, a brilliant fabrication b 
g law school professor, should give you some idea of h 
many approaches a single court could have to the same 
problem. After you read the facte, prepare a written de* 
cision of your own* Then read the judges’ opinions and 
see if you have changed your mind. 

The Speluncean case begins on page 12. After reading 
the opinions prepare a paper attacking your first deci- 
sion. 



*Reprinted by permission of 



the author and publisher* 
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THE SFELUNCEAN EXPLORERS by Lon L, Fuller 
In The Supreme Court of Newgarth, 4300 

THE DEFENDANTS, having been indicted for the crime of murder * were 
convicted and sentenced to be hanged by the Court of General In- 
stances of the County of Stowfield. They bring a petition of error 
before this Court, The facts sufficently appear in the opinion of 
the Chief Justice, 

TRUEPENNY , G, J, The four defendants are members of the Speluneean 
Society, ah organization of amateurs interested in the exploration 
of eaves# Early in May of 4299 they, in the company of Roger Whet- 
more * then also a member of the Society, penetrated into the inter- 
ior of limestone cavern of the type found in the Central Plateau 
of. this Commonwealth » While they were in a position remote from 
the entrance to the cave, a landslide occurred. Heavy boulders 
fell in such a manner to block completely the only known opening 
to the cave. When the men discovered their predicament they set- 
tled themselves hear the obstructed entrance to wait until a res- 
cue party should remove the detriutus that prevented them from 
leaving ? their underground prison * On the failure of Whetroore and 
the defendants to return to their homes, the Secretary of the 
Society was notified by their families. It appears that the ex- 
plorers had left indications at the headquarters of the Society 
concerning the location of the cave they proposed to visit. A res- 
cue party was promptly dispatched to the spot. 

The task of rescue proved one of overwhelming difficulty# It was 
necessary to supplement the forces of the original party by re- 
peated increments of men and machines, x^hich had to be conveyed 
at great expense to the remote and isolated region in which the 
cave was located. A huge temporary camp of workmen , engineers, 
geologists, and other experts was established. The work of re- 
moving the obstruction was several times frustrated by fresh land- 
slides, In one of these, ten of the workmen engaged in clearing 
the entrance were killed. The treasury of the Speluneean Society 
was soon exhausted in the rescue effort and the sum of eight 
hundred thousand frelars, raised partly by popular subscription 
and partly by legislative grant, was expended before the impri- 
soned men were rescued. Success was finally achieved on the thirty 
second day after the men entered the cave. 

Since it was known that the explorers had carried x-jith them only 
scant provisions, and since it was also known that there was no 
animal or vegetable matter within the cave on which they might 
subsist, anxiety was early felt that they might meet death by star- 
vation before access to them could be obtained. On the twentieth 
day of their imprisonment it was learned for the first time that 
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they had taken with them Into the cave a portable wireless machine 
capable of both sending and receiving messages* A similar machine 
was promptly installed in the rescue camp and oral communication 
established with the unfortunate men within the mountain. They 
asked to be informed how long a time would be required to release 
them* The engineers In charge of the project answered that at 
least ten days would be required even if no new landslides occurs 
red* The explorers then asked if any physicians were present, and 
were placed in communication with a committee of medical experts. 

The imprisoned men described their condition and the rations they 
had taken with them, and asked for a medical opinion whether they 
would be likely to live without food for ten days longer,. The 
chairman of the committee of physicians told them that there was 
little possibility of this* The wireless machine within the cave 
then remained silent for eight hours* When communication was re- 
established the men asked to speak again with the physicians* The 
chairman of the physicians 1 committee was placed before the appara- 
tus , and Whetmore, speaking on behalf of himself and the defendants, 
asked whether they would be able to survive for ten days longer if 
they consumed the flesh of one of their number. The physicians 1 
chairman reluctantly answered this question in the .affirmative. 
Whetmore asked whether it would be advisable for them to cast lots 
to determine which of them should be eaten* None of the physicians 
present was willing to answer the question. Whetmore then asked 
if there were among the party a judge or other official of the 
government who would answer this question* None of those attached 
to the rescue camp was willing to assume the role of advisor in 
this matter. He then asked if any minister or priest would answer 
their question, and none was found who would do so. Thereafter 
no further messages were received from within the eavd, and it was 
assumed (erroneously, it later appeared) that the electric batter- 
ies of the explorers 1 wireless machine had become exhausted. 

When the imprisoned men were finally released it was learned that 
on the twenty-third day after their entrance into the cave Whet- 
more had been killed and eaten by his companions • 

From the testimony of the defendants, which was accepted by the 
jury, it appears that it was Whetmore who first proposed that they 
might find the nutirment without which survival was Impossible in 
the flesh of one of their own number. It was also Whetmore who 
first proposed the use of some method of casting lots, calling the 
attention of the defendants to a pair of dice he happened to have 
with him. The defendants were at first reluctant to adopt so 
desperate a procedure, but after the conversations by wireless 
related above, they finally agreed on the plan proposed by Whet- 
more* After much discussion of the mathematical problems Involved, 
agreement was finally reached on a method of determining tne issue 
by the use of the dice. 
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Before the dice were cast, however, Whetmore declared that he with- 
drew from the arrangement, as he had decided on reflection to wait 
for another week before embracing an expedient so frightful dnd 
odious* The others charged him with a breach of faith and proceed- 
ed to cist the dice* When it came Whetmore 1 s turn, the dice were 
cast for him by one of the defendants, and he was asked, to declare 
any objections he might have to the fairness of the throw. He 
stated that he had no such objections. The throw went against him, 
and he was then put to death dnd eaten by his companions* 

After the rescue of the defendants, and after they had completed a 
stay in a hospital where they underwent a course of treatment for 
malnutrition and shock, they were indicted for the murder of Roget 
Whetmore* At the trial, after the testimony had been concluded, 
the foreman of the jury (a lawyer by profession) inquired of the 
couirfe whether the jury might not find a special verdict, leaving 
it to the court to say whether on the facts as found the defendants 
were guilty. After 5 some discussion, both the Prosecutor and 
counsel for the defendants indicated their acceptance of this pro- 
eedu e, and it was adopted by the, court . !f . In a. lengthy special 
verdict* thfe jury found the facts ; as I haye related, them above, and 
found further that if on these facts the defendants were guilty of 
the crtfme charged against them, then they found the defendants 
guilty. On the basis of this verdict, the trial judge ruled that 
the defendants were guilty of murdering Roger Whetmore The judge * 
then sentenced them to he hanged, the law of our Commonwealth 
permitting him no discretion with respect to the penalty to be 
imposed. After the release of the jury, its members joined in a 
communication to the Chief Executive asking that the sentence be 
coflttnuted to an imprisonment of six months* The trial judge 
addressed a similar communication to the Chief Executive* As yet 
no action with ; fce'spect to these pleas has been taken, as the 
Chief Executive is apparently awaiting our disposition of this 
petition of error* 

It seems to me that in dealing with this extraordinary case the 
jury and .the trial judge followed a course that was not only fair 
arid wise, but the only course that was open to them under the law. 
The ; language of our statute is well known: Whoever shall willfully 

take the life of another shall be punished by death * 11 N.C.S.A, 
(N*‘&.)'§ 12-A. This statute permits of no exception applicable 
to this case, however our sympathies may incline us to make allow- 
ance for the tragi# situation in which these men found themselves. 

In a case like this the principle of executive clemency seems 
admirably suited, to mitigate the. rigors of the law , and I propose 
to my colleagues "that we follow the example of the jury and the 
trial judge by joining in the communications they have addressed to 
the Chief Executive* There is every reason to believe that these, 
request for clemency will be heeded, coining as they do from those 
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who have studied the ease and had an opportunity to become thorough- 
ly acquainted with all its circumstances. It is highly improbable 
that the Chief Executive would deny these requests unless he were 
himself to hold hearings at least as extensive as those involved in 
the trial balow , which lasted for three months. The holding of 
such hearings (which would virtually amount to a retrial of the 
case) would scarcely be compatible with the function of the Execu- 
tive as it is usually conceived. I think we may therefore assume 
that some form of clemency will be extended to these defendants. 

If this is done , then justice will be accomplished without impair- 
ing either the letter or spirit of our statutes and without offer- 
ing any encouragement for the disregard of law. 

FOSTER, J. 1 am shocked that the Chief Justice, in an effort to 
escape the embarrassments of this tragic case, should have adopted, 
should have proposed to his colleagues, an expedient at once so 
sordid and so obvious.# I believe something more is on trial in 
this case than the fate of these unfortunate explorers* that is, 
the law of our Commonwealth. If this court declares that under our 
law these men have committed a crime, then our law is itself con- 
victed in the tribunal of common sense, no matter what happens to 
the individuals involved in this petition of error- For us to as- 
sert that the law we uphold and expound compels us to a conclusion 
are ashamed of, and from which we can only escape by appealing 
to a dispensation resting within the personal whim of the Executive, 
seems to me to amount to an admission that the law of this Common 
wealth no longer pretends to incorporate justice* 

For myself, I do not believe that our law compels the monstrous 
conclusion that these men are murderers . I believe, on the 
contrary, that it declares them to be innocent of any crime# I 
rest this conclusion on two independent grounds, either of which 
is' of itself sufficient to justify the acquittal of these defen- 
dants. 

The first of these grounds rests on a premise that may arouse 
opposition until it has been examined candidly# I take the view 
that the enacted or positive law of this Commonwealth, including 
all of its statutes and precedents, is inapplicable to this case, 
and that the case is governed instead by what ancient writers in 
Europe and America called "the law of nature." 

This conclusion rests on the proposition that our positive law is 
predicated on the possibility of men's coexistence in society* 

When a situation arises in which the coexistence of men becomes 
Impossible, then a condition that underlies all of our precedents 
and statutes has ceased to exist. When the condition disappears, 
then it is my opinion that the force of our positive law dis- 
appears with it. We are not accustomed to applying the maxim 
cessante ratione ^.sgis * cessat et ipsla lex to the whole of our 
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enacted lattf, hut I believe that this is a rase wher^ the maxim 
should be 30 applied. 

The proposition that ^11 positive law is based on the possibi- 
lity of nan's coexistence has a strange sound* not because the 
truth it certains is strange, but simply because it is a truth 
so obvious and pervasive that we seldom have occasion to give 
words to it* Like the air we breathe* it so pervades our 
environment that we forget that it jxlstr until we are suddenly 
deprived of it* Whatever particular objects may be sought by 
the various branches of our law* it is apparent on reflection 
that all of them are directed toward facilitating and improving 
men’s coexistence and regulating with fairness and equity the 
relations of their life in common. When the assumption that men 
may live together loses its truth* as it obviously did in this 
extraordinary situation where life only became possible by the 
taking of life, then the basic premises underlying our whole 
legal order have lost their meaning and force. 

dad the tragic events of this case taken place a mile beyond 
the territorial limits of our Common wealth, no one would pre- 
tend that our law was applicable to them. We recognize that 
jurisdiction rests on a territorial basis. The grounds of this 
principle ore by no means obvious and are seldom examined* I 
take i-t that this principle is supported by an assumption that 
it is feasible to impose a single legal order upon, a group of 
men only if they live together within the confines of a given 
area of the earth’s surface* The premise that men shall co- 
exist in a group underlies then, the territorial principle, 
as it- does all of law* Now I contend that a case may be re- 
moved morally from the force of a legal order, as well as geo- 
graphically, If we look to the purposes of law and government* 
and to the premises underlying our positive law, these men when 
they made their fateful decision were remote from ouf legal 
order as if they had beep a thousand miles, beyond our boundaries. 
Even, in a physical sense, their underground prison was separated 
from our courts and writ— servers by a solid curtain of rock that 
could be- removed only after the most extraordinary expenditure 
of time and effort. •« . . **' 

I conclude , therefore, that at the time Roger Whetmofe’s life 
was ended by these defendants they were, to use the quaint Langu— fI 
age of nineteenth-century writers, not in a "state of civil 
society" but in a "state of nature." This has the consequence 
that the law applicable to them is not the enacted and establish- 
ed law of this Commonwealth, but the law derived from those princi- 
ples that were appropriate to their conditior . I have no hesitancy 
in saying that under those principles they were guiltless of any 
irime . 
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What these men did was done in pursuance of an agreement accept- 
ed by all of them and first proposed by Whetmore himself. Since 
it was apparent that their extraordinary predicament made inap- 
plicable the usual principles that regulate men’s relations with 
one another, it was necessary for them to draw, as it were, a net, 
charter of government appropriate to the situation in which they 
found themselves. 

It has from antiquity been recognised that the most basic princi- 
pie of law or go vo mine ’* is tp be found in the notion of contract 
or agreement. Ancient thinkers, especially during the period 
from 1600 to 1900, used to base government itself on a supposed 
original social compact. Skeptics pointed out that this theory 
contradicted the known facts of history, and that there was no 
scientific evidence to support the notion that any government was 
ever founded in the manner supposed by the theory. Moralists re- 
plied that, if the compact was a fiction from a historical point 
of view, the notion of compact or agreement furnished the only 
ethical justification on which the powers of government, which 
include that of taking life, could be rested. The powers of 
government can only be justified morally on the ground that these 
are powers that reasonalbe men would agree upon and accept if 
they were faced with the necessity of constructing anew some 
order to make their life in common possible. 

Fortunately, our Commonwealth is not bothered by the perplexities 
that beset the ancients. We know as a matter of historical truth 
that our government was founded upon a contract or free accord of 
men. The archeological proof is conclusive that in the first 
period following the Great Spiral the survivors of that holocaust 
voluntarily came , together and drew up a charter of government. 
Sophistical writers have raised questions as to the power of those 
remote contractors to bind future generations, but the fact re- 
mains that our government traces itself back in an unbroken line 
to that original charter. 

If, therefore, our hangmen have the power to end men's lives, if 
our sheriffs have the power to put delinquent tenants in the 
street, if our police have the power to incarcerate the inebriated 
reveler, these powers find their moral justification in that 
original compact of our forefathers. If we can find no higher 
source for our legal order, what higher source should we expect 
these starving unfortunates to find for the order they adopted 
for themselves? 

1 believe that the line of argument I have just expounded permits 
of no rational answer. I realize that it will probably be re- 
ceived with a certain discomfort by many who read this opinion, 
who will be inclined to suspect that some hidden sophistry must 
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underlie a demons taation that leads to so many unfamiliar con- 
clusions, The source of this disc .fort is, however, easy to 
identify. The usual conditions of human existence Incline us . 
to think of human life as an absolute value, not to be sacri- 
ficed under any circumstances. There is much that is ficti- 
tious about this conception even when it is applied to the 
ordinary relations of society. We have an illustration of this 
truth in the very case before us* Ten workmen were killed in 
the process of removing the rocks from the opening to the cave* 
Did not the engineers and government officials who directed the 
rescue effort know that the operations they were undertaking 
were dangerous and involved a serious risk to the lives of the 
workmen executing them? if it was proper that these ten lives 
should be sacrificed to save the lives of five imprisoned ex- 
plorers, why then are we told it was wrong for these explorers 
to carry out an arrangement which would save four lives at the 
cost of one? 

Every highway, every tunnel, every building we project involves 
a risk to human life. Taking these projects in the aggregate, 
we can calculate, with some precision how many deaths the con- 
struction of them will require; statisticians can tell you the 
average cost iri human lives of a thousand miles of a four- land 
concrete highway. Yet we deliberately and knowingly incur and 
pay this cost on the assumption that the values obtained for 
those who survive outweigh the loss. If these things can be 
said of a society functioning above ground in a normal ordinary 
manner, what shall we say of the supposed absolute value of a 
human life in the desperate situation in which these defendants 
and their companion Whet mo re found themselves? 

This concludes the exposition of the first ground of my decision 
My second ground proceeds by rejecting hypothetically all the 
premises on which I have so far proceeded. I concede for pur- 
poses of argument that I am wrong in saying that the situation 
of these men removed them from the effect of our positive law, 
and I assume that the Consolidated Statutes have the power to 
penetrate five hundred feet of rock and to impose themselves 
upon these starving men huddled in their underground prison. 

Now it is, of course, perfectly clear that these men did an act 
that Viplates the literal wording of the statute which declares 
that he- who "shall willfully take the life of another" is a mur- 
derer. But one of the most ancient bits of legal wisdom is the 
saying that a man may break the letter of the law without break- 
ing the lato itself. Every proposition of positive law, whether 
contained in a statute or a judicial precedent, i© to be inter- 
preted reasonably, in the light of its evident purpose. This is 
a truth so elementary that it is hardly necessary to expatiate 
on it. Illustrations of its application are numberless and are 
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to be found in every branch of the law* In Commonwealth v. 
Staymore the defendant was convicted under a statute making 
it a crime to leave one’s car parked in certain areas for a 
period longer than two hours. The defendant had attempted to 
remove his car, but was prevented from doing so because the 
streets were obstructed by a political demonstration, in. which 
he took no part and which he had no reason to anticipate. His 
conviction was set aside by this Court, although his case fell 
squarely within the wording of the statute. Again, in Fehler 
v. Neegas there was before this Court for construction a sta- 
tute in which the word "not" had plainly been transposed from 
its intended position in the final and most crucial section of 
the act. This transposition was contained in all the succes- 
sive drafts of the act, where it was apparently overlooked by 
the draftsmen and sponsors of the legislation. No one was able 
to prove how the error came about, yet it was apparent that, 
taking account of the contents of the statute as a whole, an 
error had been made, since a literal reading of the final clause 
rendered it inconsistent with everything that had gone before 
and with the object of the enactment as stated in its preamble 
This Court refused to accept a literal interpretation of the 
statute* and in effect rectified its language by reading the 
word H not l? info the place where it was evidently intended to 
go. , 

The statute before us for interpretation has never been applied 
literally. Centuries ago it was established that a killing in 
self-defense is excused. There is nothing in the wording of the 
statute that suggests this exception. Various attempts have been 
made to reconcile the legal treatment of self-defense with the 
words of the statute, but in my opinion these are all merely in- 
genious sophistries. The truth is that the exception in favor of 
self-defense cannot be reconciled with the words of the statute, 
but only with its purpose . 



The true reconciliation of the excuse of self-defense with the 
statute making it a crime to kill another is to be found in the 
following line of reasoning. One of the principal objects under- 
lying any eirminal legislation is that of deterring men from 
crime. Now it is apparent that if it were declared to be the law 
that a killing in self-defense is murder such a rule could not 
operate in a deterrent manner. A man whose life is threatened 
will repel his aggressor, whatever the law may say. Looking there 
fore to the broad purposes of criminal legislation, we may safely 
declare that this statute was not intended to apply to cases of 
self-defense. 
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When the rationale of the excuse of self-defense is thus explain- 
ed, it becomes apparent that precisely the same reasoning is 
applicable to the case at bar* If in the future any group of men 
ever find themselves in the tragic predicament of these defen- 
dants , we may be sure that their decision whether to live or die 
will not be controlled by the contents of our criminal cou^. Ac- 
cordingly, if we read this statute intelligently it is apparent 
that it does not apply to this case. The withdrawal of this 
situation from the effect of the statute is justified by 
precisely the same considerations that were applied by our 
predecessors in office centuries ago to the case of self- 
defense * 



There are those who raise the cry of judicial usurpation when- 
ever a court, after analyzing the purpose of a statute, gives 
to its words a meaning that is not at once apparent to the 
casual reader who has not studied the statute closely or ex- 
amined the objectives it seeks to attain* Let me say empha- - 
tic ally that 1 accept without reservation the proposition that 
this Court is bound by the statutes of our Commonwealth and 
that it exercises its powers in subservience to the duly ex- 
pressed will of the Chamber of Representatives. The line of 
reasoning I have applied above raises no question of fidelity 
to enacted law, though it may possibly rala£ a question of 
the distinction between intelligent and unintelligent fidelity* 
No superior wants a servant who lacks the capacity to read 
between the lines* The stupidest housemaid knows that when 
she is told "to peel the soup and skim the potatoes" her mis- 
tress does not mean what she says* She also knows that when 
her master tells her to "drop everything and come running 1 he 
has overlooked the possibility that she is at the moment in 
the act of rescuing the baby from the rain barrel* Surely ; 
we have a right to expect the same modicum of intelligence 
from the judiciary. The correction of obvious legislative 
errors or oversights is not to supplant the legislative will, 
but to make that will effective, 

I therefore conclude that on any aspect under which this case 
may b* viewed these defendants are innocent of the crime of 
murdering Roger Whetmore, and that the conviction should be 
set aside* 

TATTING, J, In the discharge of my duties as a justice of this 
Court, I am usually able to dissociate che emotional and intel- 
lectual sides of my reactions, and to decide the case before 
me entirely on the basis of the lat ter In passing on this 
tragic case I find that my usual resources fail me. On the 
emotional side X find myself tom between sympathy for these 
men and a feeling of abhorrence and disgust at the monstrous 
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act they committed. I had hoped that I would he able to put 
these contradictory emotions to one side as irrelevant, and to de- 
cide the case on the basis of a convincing and logical demonstra- 
tion of the result demanded by our law. Unfortunately, this de- 
liverance has not been vouchsafed me . 

As I analyze the opinion just rendered by my brother Foster, T find 
that it is shot through with contradictions and fallacies* Let us 
begin with his first proposition: these men were not subject to our 

law because they were not in a ’’state of civil society ,f but in a 
"state of nature," I am not clear why this is so, whether it is 
because of the thickness of the rock that imprisoned them or because 
they had set up a "new charter of government" by which the usual 
rules of la 7 */ were to be supplanted by a throw of the dice. Other 
difficulties intrude themselves. If these men passed from the juris- 
diction of our law to that of "the lav/ nf nature," at what moment 
did this occur? Has it when the entrance to the cave was blocked, 
or when the threat of starvation reached a certain undefined degree 
of intensity* or when the agreement for the throwing of the dice was 
made? These uncertainties in the doctrine proposed by my brother 
are capable of producing real difficulties. Suppose, for example, 
one of these men had had his twenty- first birthday while he was im- 
prisoned within the mountain. On what date would we have to condi- 
der that he had attained his ma j o r i ty — when he reached the age of 
tx/enty-one , at which time he was, by hypothesis, removed from the 
effects of our law, or only when he was released from the cave and 
became again subject to what my brother calls our "positive lav/?" 
These difficulties may seem fanciful, yet they only serve to re- 
veal the fanciful nature of the doctrine that is capable of giving 
rise to them. 

But it is not necessary to explore these niceties further to de- 
monstrate the absurdity of my brother’s position, Mr, Justice 
Foster and I are the appointed judges of a court of the Common- 
wealth of Newgar lb , swam and empowered to administer the laws of 
that Commonwealth. By what authority do we resolve ourselves into 
a Court of Mature? If these men were indeed under the law of na- 
ture, whence comes our authroity to expound and apply that law? 
Certainly \/e are not in a state of nature* 

Let us look at the contents of this code of nature that my brother 
proposes we adopt as our own and apply to this case. What a topsy- 
turvy and odious code it is I It is a code in which the Lax/ o f 
contracts is more fundamental than the lav/ of murder. It is a code 
under which a man may make a valid agreement empox/ering his fellows 
to eat his own body. Under the provisions of this code, further- 
more, such an agreement once made is irrevocable, and if one of the 
parties attempts to withdraw, the others may take the law into their 
own hands and enforce the contract by viol eric e — for though my 
brother passes over in convenient silence the effect of Whet mo re * s 
withdraxzal, this is the necessary implication of his argument. 
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The principles my brother expounds contain other implications that 
cannot be tolerated. He argues that when the defendants set upon 
Whetmore and killed him (we know not how, perhaps by pounding him 
with stones) they were only exercising the rights conferred upon 
them by their bargain. Suppose, however, that Whet mo re had had 
concealed upon his person a revolver, and that when he saw the de- 
fendants about to slaughter him he had shot them to death in order 
to save his own life. My brother's reasoning applied to these 
facts would make Whetmore out to b a murderer, since the excuse 
of self-defense would have to be denied to him. If his assailants 
were acting rightfully in seeking to bring about his death, then 
of course he could no more plead the excuse that he was defending 
his own life than could a condemned prisoner who struck down the 
executioner lawfully attempting to place the noose about his neck. 

All of these considerations make it impossible for me to accept 
the first part of my brother's argument, I can neither accept his 
notion that these men were under a code of nature which this court 
v?as bound to apply to them, nor can X accept the odious and per- 
verted rules that he would read into that code. I come now to the 
second part of my brother's opinion, in which he seeks to show 
that the defendants did not violate the provisions cf N,G,S.A. (N. 
S.) § 12-A. Here the way, instead of being clear, becomes for 

me misty and ambiguous, though my brother seems unaware of the 
difficulties that inhere in his demonstrations. 

The gist of my brother's argument may be stated in the following 
terms: No statute, whatever its language, should be applied in a 

way that contradicts its purpose. One of the purposes of any 
criminal statute is to deter. The application of the statute 
making it a crime to kill another to the peculiar facts of this 
case would contradict this purpose* for it is impossible to be- 
lieve that the contents of the cirminal code could operate in a 
deterrent manner on men faced with the alternative of life or 
death* The reasoning' by which this exception is read into the 
statute is, my brother observes, the same as that which is applied 
in order to provide the excuse of self-defense. 

On the face of things this demonstration seems very convincing 
indeed. My brother's interpretation of the rationale of the ex- 
cuse on self-defense is in fact supported by a decision of this 
court. Commonwealth v* Parry , a precedent X happened to encounter 
in. my research on this case. Though Commonwealth v. Parry seems - 
generally to have been overlo* !ved in the texts and subsequent 
decisions, it supports unambiguously the interpretation my brother 
has put upon the excuse of self-defense. 
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Now let me outline briefly, however, the preplexities that assail 
me when I examine my brother's demonstration more closely. It is 
true that a statute should be applied in the light of its purpose, 
and that one of the purposes of criminal legislation is recogniE- 
ed to be deterrence. The difficulty is that other purposes are 
also ascribed to the law of crimes. It has been said that one of 
its objects is to provide an orderly outlet for the instinctive 
human demand for retribution C ommon w ealth v « S c ape , It has also 
been said that its object is the rehabilitation of the wrongdoer. 
Commonwealth v. Makeov er, Other ^neorlas have been propounded. 
Assuming that we must interpret a stacuce in the light of its pur- 
pose, what are we to do x^hen it has many purposes or when its pur— 
poses are disputed? 

A similar difficulty is presented by the fact that although there 
is authority for my brother’s interpretation of the excuse of self 
-defense, there is other authority which assigns to that excuse a 
different rationale * Indeed, until 1 happened on Commonwealth v . 
Parry I had never heard of the explanation given by my brother. 

The taught doctrine of our law schools, memorised by generations 
of law students, runs in the following terms: The statute con- 

cerning murder requires a "willful 11 act. The man who acts to re- 
pel an aggressive threat to his own life does not act "willfully," 
but in response to an impulse deeply ingrained in human nature, 

I suspect that there is hardly a lawyer in this Commonwealth who 
is not familiar with this line of reasoning, especially since the 
point is a great favorite of the bar examiners. 

Now the familiar explanation for the excuse of self-defense just 
expounded obviously cannot be applied by analogy to the facts of 
this ease. These men acted not only "willfully" but with great 
deliberation and after hours of discussing x^hat they should do. 
Again we encounter a forked path, with one line of reasoning lead- 
ing us in one direction and another in a direction that is exactly 
the opposite. This perplexity is in this case compounded, as it 
wefe ? , for we have to set off one explanation, incorporated in a 
virtually unknown precedent of this Court, against another explana- 
tion, which forms a part of the taught legal tradition of our law 
schools, but which, so far as I know, has never been adopted in 
any judicial decision. 



I recognise the relevance of the precedents cited by my brother 
concerning the displaced "not" and the defendant who parked over- 
time # But what are we to do with one of the landmarks of our 
jurisprudence, which again my brother passes over in silence? 

This is Gongnonwealth v. Valjean . Though the case is somewhat 
obscurely reported, it appears that the defendant was indicted for 
the larceny of a loaf of bread, and offered as a defense that he 
was in a condition approaching starvation. The court refused to 
accept this defense. If hunger cannot justify the theft of whole- 
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some and natural food, how can it justify the killing and eating 
of a man? Again, if we look at the thing in terms of deterence, 
is it likely that a man will starve to death to avoid a jail sen- 
tence for the theft of a loaf of bread? My brother's demonstra- 
tions would compel us to overrule Commonwealth v. Valjean , and 
many other precedents that have been built on that case. 

Again, I have difficulty in saying that no deterrent effect what- 
ever couJ d be attributed to a decision that these men were quilty 
of murder. The stigma of the word "murderer” is such that it is 
quite likely, I believe, that if these men had known that their 
act was deemed by the 1 aw to be murder they would have waited for 
a few days at least before carrying out their plan. During the 
time some unexpected relief might have come* 1 realize that this 
observation only reduces the distinction to a matter of degree, 
and does not destroy if altogether* It is certainly true that 
the element of deterrence would be less in this case than is 
normally involved in the application of the criminal law* 

There is still a further difficulty in my brother Foster's pro^ 
posal to read an exception into the statute to favor this case, 
though again a difficulty not even intimated in his opinion. 

What shall be the scope of this exception? Here the men cast lots 
and the victim was himnelf originally a party to the agreement. 

What would we have to decide if Whet mo re had refused from the 
beginning to participate in the plan? Would a majority be per=- 
mitted to overrule him? Or suppose that no plan were adopted at 
all and the others simply conspired to bring about Whetmore's 
death, justifying their act by saying that he was in the weakest 
condition. Or again, that a plan of selection was followed but 
one based on a different justification than the one adopted here, 
as if the others were atheists . and insisted that Whetmore should 
die because he was the only one who believed in an afterlife. 

These illustrations could be multiplied, but enough have been sug- 
gested to reveal what a quagmire of hidden difficulties ray brother' 
reasoning contains. 

Of course I realize on reflection that I may be concerning myself 
with a problem that will never arise, since it is unlikely that any 
group of men will ever again be brought to commit the dread et 
that was involved here* Yet, on still further reflection, even 
if we are certain that no similar case will arise again, do not 
the illustrations I have given show the lack of any coherent and 
rational principle in the rule my brother proposes? Should not 
the soundness of a principle be tested by the conclusions It en- 
tails, without reference to the accidents of later litigational 
history? Still, if this is so, why is it that we of this Court so 
of *"en. discuss the question whether we are likely to have later 
occasion to apply a principle urged for the solution of the 
case before us? Is this a situation where a line of reasoning not 
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originally proper has become sanctioned by p ecedent, so that we 
are permitted to apply it and may even under an obligation to do 
so? 

The more I examine this case and think about it* the more deeply 
I become involved. My mind becomes entangled in the meshes of 
the very nets X throw out for my own rescue* X find that almost 
every consideration that bears on the decision of the case is 
counter balanced by an opposing no isideration leading in the op- 
posite direction* My brother Foster has not furnished to me* nor 
can X discover for myself, any formula capable of resolving the 
equivocations that beset me on all sides* 

I have given this case the best thought of which X am capable. I 
have scarcely slept since it was argued before us* When I feel 
myself inclined to accept the view of my brother Foster, I am 
repelled by a feeling that his arguments are intellectually un* 
sound and approach mere rationalization* On the other hand* 
when I Incline toward upholding the conviction* I am struck by 
absurdity of directing that these men be put to death when their 
lives have been saved at the cost of the lives of ten heroic 
workmen* It is to me a matter of regret that the Prosecutor saw 
fit to ask for an indictment for murder* If we had a provision 
in our statutes making it a crime to eat human flesh* that would 
have been a more appropriate charge. If no other charge suited 
to the facts of this case could be brought against the defendants* 
it would have been wiser* X think* not to have indicted them at 
all* Unfortunately * however* the men have been indicted and 
tried, and we have therefore been drawn into this unfortunate 
affair* 



Since X have been wholly unable to resolve the doubts that beset 
me about the law of this case, I am with regret announcing a 
step that is, I believe , unprecedented in the history of this 
tribunal* I declare my withdrawal from the decision of this 
case* 

KEEN* J* I should like to begin by setting to one side two 
questions which are not before this Court. 



The first of these ia whether executive clemency should be 
estended to these defendants if the conviction is affirmed. Under 
our system of government, that is a question for the Chief Execu- 
tive* not for us* I therefore disapprove of that passage in 
the opinion of the Chief Justice in which he in effect gives 
instructions to the Chief Executive as to what he should do In 
this case and suggests that some improperiety will attach if these 
instructions are not heeded. This is a confusion of governmental 
functions — a confusion of which the judiciary should be the last 
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to be guilty. I wish to state chat if I were the Chief Executive 
I would go farther in the direction of clemency than the pleas 
addressed to him propose. X would pardon these men altogether, 
since I believe that they have already suffered enough to pay for 
any offense they may have committed. I want it to be understood 
that this remark is made in my capacity as a private citizen who 
by the accident of his office happens to have acquired an intimate 
acquaintance with the facts of this case. In the discharge of my 
duties as judge, it is neither my function to address directions 
to the Chief Executive, nor to take into account what he may or 
may not do, in reaching my own decision, which must be controlled 
entirely by the law of this Commonwealth. 

The second question that I wish to put to one side is that of de- 
ciding whether what these men did was "right" or "wrong, 1 "wicked" 
or "good." That is also a question that is irrelevant to the dis- 
charge of my office as a judge sworn to apply, not my conceptions 
of morality, but the law of the land. In putting this question to 
one side X think I can also safely dismiss without comment the 
first and more poetic portion of my brother Foster's opinion. The 
element of fantasy contained in the arguments developed there has 
been sufficiently revealed in my brother Tatting's somewhat solemn 
attempt to 'rake those arguments seriously. 

The sole question before us for decision is whether these defen- 
dants did, within the meaning of N.C.S.A. (N.S.) § 12-A, willfully 
take the life of Roger Whetroore. The exact language of the statute 
is as follows: "Whoever shall willfully take the life of another 

shall be punished by death," Now I should suppose that any candid 
observer, content to extract from these words their natural meaning, 
would concede at once that these defendants did "willfully take the 
life" of Roger Wheunore . 

Whence arise all the difficulties of the case, uien, and the neces- 
sity for so many pages of discussion about what ought to do so 
obvious? The difficulties, in whatever tortured form they may pre- 
sent themselves , all trace back to a single source, and that is a 
failure to distinguish the legal from the moral aspects of this 
case. To put it bluntly, my brothers do not like the fact that the 
written law requires the conviction of these defendants.. Neither 
do I, but unlike my brothers I respect the obligations of an of- 
fice that requires me to put my personal predilections out of my 
mind when I. come to interpret and apply the law of this Common- 
wealth. 

Now, of course, my brother Foster does not admit that he is actua- 
ted by a personal dislike of the written law. Instead, he develops 
a familiar line of argument to which the court may disregard the 
express language of a statute when something not contained in the 
statute itself, called its "purpose," can be employed to justify 
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the result the court considers proper. Because this is an old 
issue between myself and my colleague, I should like, before dis- 
cussing his particular application of the argument to the facts 
of this case, to say something about the historical background of 
this issue and its implications for law and government generally. 

There was a time in this Commonwealth when judges did in fact le- 
gislate very freely, and all of us know that during that period 
some of our statutes were rather thoroughly made over by the judi- 
ciary, That was a time when the accepted principles of political 
science did not designate with any certainty the rank and func- 
tion of the various arms of the state. We all know the tragic 
issue of that uncertainity in the brief civil war that arose out 
of the conflict between the judiciary, on the one hand, and the ex- 
ecutive and the legislature, on the other. There is no need to 
recount here the factors that contributed to that unseemly struggle 
for power , though they included the unrepresentative character of 
the Chamber, resulting from a division of the country *nto election 
districts that no longer accorded with the actual distribution of 
£he population, and the forceful personality and wide popular fol- 
lowing of the then Chief Justice. It is enough to observe that 
those days are behind us , and that in place of the uncertainty 
that then reigned we now have a clear-cut principle, which is the 
supremacy of the legislative branch of our government. From that 
principle flows the obligation of the judiciary to enforce faith- 
fully the written law, and to interpret that law in accordance with 
its plain meaning without reference to our personal desires or our 
Individual conceptions of justice, I am not concerned with the 
question whether the principle that forbids the judicial revision 
of statutes is right or wrong, desirable or undesirable; I observe 
merely that this principle has become a tacit premise underlying 
the whole of the legal and governmental order I am sworn to admin- 
ister. 

Yet though the principle of the supremacy of the legislature has 
been accepted in theory for centuries, sueh is the tenacity of 
professional tradition and the force of fixed habits of thought 
that many of the judiciary have still pot accommodated themselves 
to the restricted role which the new order imposes on them. My 
brother Foster is one of that group; his way of dealing with 
statutes Is exactly that of a judge living in the 3900 ’s. 

We are all familiar with the process by which the judicial reform 
of disfavored legislative enactments is accomplished. Anyone who 
has followed the written opinions of Mr, Justice Foster will have 
had an opportunity to see it at work in every branch of the law, 

I am personally so familiar with the process that in the event of 
my brother’s incapacity I on sure I would write a satisfactory 
opinion for him without any prompting Whatever, beyond being in- 
formed whether he liked the effect of the terms of the statute 
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as applied to the case before him, 

1 ' 

The process^ of judicial reform requires three steps.. “Pie first of 
these is td divise some single "purpose" which the statute serves,. 
This is done although not one statute in a hundred has any such 
single purpose, and although the objectives of nearly every statu- 
te are differently interpreted by the different classes of its 
sponsors. The second step is to discover that a mythical being 
called "the legislator," in the pursuit of this imagined "purpose," 
overlooked something or left some gap or imperfection in his work- 
Then comes the final and most refreshing part of the task, which 
is, of course to fill in the blank thus created.. Quod erat facien- 
dum . 

My brother Foster’s penchant for finding holes in statutes re- 
minds one of the story told by an ancient author about the man who. 
ate a pair of shoes. Asked how he' liked them, he replied that the 
part -he liked best was the holes. That is the way my brother feels 
about, statutes; the more holes they have in them the better he 
likes them. In short , he doesn’t like statutes. 

One could not wish for a better case to illustrate the specious 
nature of this gap-filling process than the one before us. My 
brother thinks he knows ekacfly what was sought when men made xnur-*- 
der a crime, and that was spme thing he calls "deterrence." My 
brother Tatting has already shown how much is passed over in that 
interpretation. But I think the trouble goes deeper. % doubt 
very much whether our statute making murder a crime really has a 
"purpose" in any ordinary sense of the term. Primarily, such a 
statute reflects a deeply felt human convection that murder is 
wrong and that something should be done to the man who commits it. 
If we were forced to be more sophisticated theories of the crimino- 
logists! which, of course, were certainly not in the minds of 
those who drafted our statute* We might also observe that men 
will do their own work more effectively and live happier lives if 
they were protected against the threat of violent nssaa&lt^ Bear- 
ing in mind that the victims of murders are of tm, . unpleasant 
people^ we might add some suggestion that the matter of disposing 
of undesirables id hot a function suited to private enterprise, 
but should > be a state monopoly. All of which reminds me of the 
attorney who once argued before us that a statute licensing phy- 
sicians was a good thing because it would lead to lower life 
insurance rates by lifting the level of general health* There 
is "ucha thing as over explaining the obvious. 

If we do not know the purpose of § 12— A, how can we know what its 
draf men thought about the question of killing men in order to 
eat them? My brother Tatting has revealed an understandable, 
though perhaps slightly exaggerated revulsion to cannibalism. * 

How do we know that hi§ remote ancestors did not feel the same 
revulsion to an even higher degree? Anthropologists say that the 
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dread fait for a forbidden act may be increased by the fact that 
the conditions of a tribe 1 © life e-^rta special temptation© to- 
ward it, as incest is most severly condemned among those whose 
village relations make it most likely to occur. Certainly the 
period following the Great Spiral was one that had implicit in 
it temptations to anthropophage Perhaps it was for that very 
reason that our ancestors expressed their prohibition in so broad 
and unqualified a form. All of this is conjecture,, of course, 
but it remains abundantly clear that neither I nor my brother 
Foster knows what the "purpose" of i 12-A is. 

Considerations similar to those I have just outlined are also 
applicable to the exception in favor of self-defense, which plays 
so large a role in the reasoning of my brothers Foster and Tat- 
ting# It is of course true that in Commonwealth v. Parry an 
obiter dictum justified this exception on the assiaiption that 
the purpose of criminal legislation is to deter* It may well 
also be true that generations of law students have been taught 
that the true explanation of the exception lies in the fact that 
a man who acts in self-defense does not act "willfully and 
that the same students have passed their bar examinations by re*- 
peatlng what their professors told them. These last observations 
I could dismiss* of course, as irrelevant for the simple reason 
that professors and bar examiners have not as yet any commission 
to make our laws for us* But again the real trouble lies deeper. 

As in dealing with the statute, so in dealing with the exception, 
the question is not the conjectural purpose of the rule, but its 
scope. Now the scope of the exception in favor of self-defense as 
it has been applied by this Court is plain: it applies to cases 

of resisting an aggressive threat to the party f s own life. It Is 
therefore too clear for argisnent that this case does not fall with- 
in the scope of the exception, since it is plain that Whetmore made 
no threat against the lives of these defendants. 

The essential shabbiness of my brother Foster's attempt to cloak 
his remaking of the written law with an air of legitimacy comes 
tragically to the surface in my brother Tatting's opinion. In 
that opinion Justice Tatting struggles manfully to combine his 
colleague's loose moralising with his own sense of fidelity to the 
written law. The issue of this struggle could only be that which 
occurred, a complete default in the discharge of the judicial 
fimction. You simply cannot apply a statute as It is written 
and remake it to meet your own wishes at the sane time. 

Now I know that the line of reasoning I have developed in this 
opinion, will not be acceptable to those who look only to the 
immediate effects of a decision and ignore the long-run implica- 
tions of an assinaption by the judiciary of a power of dispensation, 
A hard decision is never a popular decision. Judges have been 
celebrated in literature for their sly prowess in devising some 
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quibble by which a litigant, could bo deprived of his rights 
where the public thought it was wrong for him to assert those 
rights. But I believe that judicial deepen sation does more 
harm in the long run than hard decisions. Hard cases mny 
even have a certain moral value by bringing home to the people 
their own responsibilities toward the lav; that is ultimately 
their creation , and by reminding them teat there is no prin- 
ciple of personal grace that can relieve the mistakes of their 
representatives. 

Indeed , I will go farther and say that not only are • the princi- 
ples I have been expounding those which ar soundest for our 
present conditions, but that we would have nhorited a better 
legal system from our forefathers if those principles had been 
observed from the beginning- For example, with respect to 
the excuse of self-defense, if our courts had stood steadfast 
on the language of the statute the result would undoubtedly 
have been a legislative revision of it. Such a revision would 
have drawn on the assistance of natural philosophers and psy- 
chologists, and the resulting regulation of the matter would 
have had an understandable and rational basis, instead of the 
hodgepodge of verbalisms and metaphysical distinctions that 
have emerged from the judicial and professorial treatment, 

% * S 

These concluding remarks are, of course, beyond any duties that 
I have to discharge with relation to this ease, but I include 
them here because x feel deeply that my colleagues are in- 
sufficiently aware of the dangers implicit in the conceptions 
of the judicial office advocated by my brother Foster. 

X conclude that the conviction should be affirmed. 

Handy, J. I have listened with amazement to the tortured ra- 
tiocinations to which this simple case has given rise, X 
never cease to wonder at my colleagues 1 ability to throw an 
obscuring curtain of legalisms about every issue presented to 
them for decision. We have heard this afternoon learned dis- 
quisitions on the distinction between positive law and the law 
of nature, the language of the statute and the purpose of the 
statute, judicial functions and executive functions, judicial 
legislation and legislative legislation. My only disappoint- 
ment was that someone did not raise the question of the legal 
nature of the bargain struck in the cave - whether it was uni- 
I teral or bilateral, and whether Whetmore could not be consi- 
dered as having revoked an offer prior to action taken there- 
under. 



What have all these things to do with the case? The problem 
before us is what we, as officers of the government, ought to 
do with these defendants* That is a question of practical 
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wisdom, to be exercised in a context, not of abstract theory, 
but of human realities. When the ease is approached in this 
light, it becomes, I think, one of the easiest to decide that 
has ever been argued before this Court . 



Before stating my own conclusions about the' merits of the case, 
I should like to discuss briefly some of the more fundamental 
issues involved - issues on which my colleagues and I have 
been divided ever since I have been on the bench. 

I have never been able to make my brothers see that government 
is a human affair, and that men are ruled, not by words on 
paper or by abstract theories, but by other men* They are 
ruled well whun their rulers understand the feelings and con- 
ceptions of the masses. They are ruled badly when that under- 
standing is lacking. 

Of all branches of the government, the judiciary is the most 
likely to lose its contact with the common man. The reasons 
r or this are, of course, fairly obvious. Where the masses re- 
act to a situation in terms of a few salient features, we 
pick into little pieces every situation presented to us . 

Lawyers are hired by both sides to analyze and dissect. Judges 
and attorneys vie with one another to see who can discover the 
greatest number of difficulties and distinctions in a single 
set of facts. Each side tries to find cases, real or imagined, 
mat will embarrass the demonstrations of the other side* To 
escape this embarrassment, still further distinctions are in- 
vented ard imported into the situation. When a set of facts 
has been subjected to this kind of treatment for a sufficient 
time, all the life and juice have gone out of it and we have 
left a handful of dust. 

Now I realize that wherever you have rules and abstract prin- 
ciples. lawyers are going to be able to make distinctions • To 
some extent the sort of thing I have been describing is a 
necessary evil attaching to any formal regulation of human af- 
fairs. But I think that the area which really stands in need 
of such regulation is greatly overestimated. There are, of 
course, a few fundo^arvtal rules of the game that must be accept- 
ed if the game is to go on at all. I would include among these 
the rules relating to the conduct of elections, the appointment 
of public officials, and the term during which an office is held 
Here some restraint on discretion and dispensation, some ad- 
herence to form, some scruple for what does and what does not 
fall within the rule, is , I concede, essential. Perhaps the 
area of basic principle should be expanded to include certain 
other rules, such as those designed to preserve the free civil- 
miogn system. 
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But outside of these fields I believe that all government offi- 
cials, including judges, will do their jobs best if they treat 
forms and abstract concepts as instruments* We should take as 
our model, 1 think, the good administrator, who accommodates 
procedures and principles to the case at hand, selecting from 
among the available forms those most suited to reach the pro^ 
per result*. 

The most obvious advantage of this method of government is that 
it permits us to go about our daily tasks with efficiency and 
common sense. My adherence to this philosophy has, however, 
deeper toots. I believe that it is only with the insight this | 
philosophy gives that we can preserve the flexibility essential 
if we are to keep our actions in reasonable accord with the 
sentiments of those subject to our rule. More governments have 
been wrecked, and more human misery caused, by the lack of this 
accord between ruler and ruled than by any other factor that can 
be discerned in history. Once drive a sufficient wedge between 
the mass of people and those who direct their legal, political, 
and economic life, and our society is ruined. Then neither 
Foster’s law of nature nor Keen’s fidelity to written law will 
avail us anything. 

Now when these conceptions are applied to the case before, us, its 
decision becomes, as I have said, perfectly easy. In order to 
demonstrate this I shall have to introduce certain realities 
that my brothers in their coy decorum have seen fit to pass over 
in silence, although they are just as acutely aware of them as I 
am. 

The first of these is that this case has aroused an enormous pub- 
lic interest., both here and abroad. Almost every newspaper and 
magazine has carried articles about it; columnists have shared 
with their readers confidential information as to the next govern- 
mental move; hundreds of letters-to-the-editor have been printed* 
One of the great newspaper chains rvidc a poll of public opinion 
on the question, 11 What do you think the Supreme Court should do 
to the Speluncean explorers? 11 About ninety per cent expressed a 
belief that the defendants should he pardoned or lett off with a 
kind of token punishment. It is perfectly clear, then how the 
public feels about the case, We could have known this without 
the poll, of course, on the basis of common sense, or even by 
observing that on this Court there are apparently f our-and-a-half 
men, or ninety per cent, who share the common opinion. 

This makes it obvious, not only what we should do, but what ye rapst 
do if we are to preserve between ourselves and public opinion a 
reasonable and decent accord. Declaring these men innocent need 
not involve us in any undignified quibble or trick. No principle 
of statutory construction is required that is not consistent with 
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the past practices of this Court, Certainly no layman would 
think that in letting these men off we had stretched the statute 
any more than our ancestors did when they created the excuse of 
self-defense. If a more detailed demonstration of the method of 
reconciling our decision with the statute is required, I should 
be content to rest on the arguments developed in the second and 
less visionary part of my brother Foster's opinion. 



Now I know that my brothers will be horrified by ray suggestion 
that this Court should take account of public opinion. They will 
tell you that public opinion is emotional and capricious, that 
it is based on half-truths and listens to witnesses who are not 
subject to cross-examination. They will tell you that the law 
surrounds the trial of a ease like this with elaborate safeguards, 
designed to insure that the truth will be known and that every 
rational consideration bearing on the issues of the case has been 
taken into account. They will warn you that all of these safe- 
guards go for naught if a mass opinion formed outside this frame- 
work is allowed to have any influence on our decision. 

But let us look candidly at some of the realities of the adminis- 
tration of our criminal law. When a man is accused of crime, 
there are, speaking generally, four ways in which he may escape 
punishment. One of these is a determination by a judge that 
undef the applicable law he has committed no crime. This is, of 
course, a determination that takes place in a rather formal and 
abstract atmosphere. But look at the other three ways in which 
he may escape punishment. There are: (1) a decision by the Pro- 

secutor not to ask for an indictment; (2) an acquittal by the 
jury* (3) a pardon or commutation of sentence by the executive. 

Can anyone pretend that these decisions are held within a rigid 
and formal framework of rules that prevents factual error, 
excludes emotional and personal factors, and guarantees that 
all the forms of the law will be observed f 

In the case of the jury wa do, to be sure ? attempt to cabin their 
deliberations within the area of the legally relevant, but there 
is no need to deceive ourselves into believing that this attempt 
is really successful. In the normal course of events the case 
now before us would have gone on all of its issues directly to 
the jury. Had this occurred we can be confident that there 
would have been an acquittal or at least a division that would 
have prevented a conviction. If the jury had been instructed 
that the men's hunger and their agreement were no defense to the 
charge of murder, their verdict would in all likelihood have 
ignored this instruction and would have involved a good deal 
more twisting of the letter of the law than any that is likely 
to tempt us. Of course the only reason that didn't occur in this 
case was the fortuitous circumstance that the foreman of the 
jury happened to be a lawyer. His learning enabled him to devise 
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a form of words that would allow the jury to dodge Its usual 
responsibilities* 

My brother Tatting expresses annoyance that the Prosecutor did 
not, in effect, decide the case for him by asking for an indict- 
ment , Strict as he is himself in complying with the demands of 
legal theory, he is quite content to have the fate of these men 
decided out of court by the Prosecutor on the basis of common f 
sense. The Chief Justice, on the other hand, wants the applica- 
tion of C' - pmbri sense postponed to the very end, though like 
Tatting, he wants no personal part in it. « 

This brir s me to the concluding portion of my remarks, which 
has to do with executive clemency* Before discussing that topic 
directly, 1 want to make a related observation about the poll 
of public opinion* As I have said, ninety per cent of the 
people wanted the Supreme Court to let the men off entirely or 
with a more or less nominal punishment* The ten per cent consti- 
tuted a very oddly assorted group, with the most curious and 
divergent opinion^, One of our university experts has made a 
study of this group and has found that its members fall into 
certain patterns, A substantial portion of them are subscribers 
to "crank'' newspapers of limited eifculation that gave their 
readers a distorted version of the facts of the case. Some 
thought that "Speluneean" means "cannibal" and that anthropo- 
phagy is a tendt of the Society. But the point 1 want to make, 
however, is this: although almost every conceivable variety and 
shade of opinion was represented in this group, there was, so 
far as I know, not one of them, nor a single member of the 
majority of ninety per cent, who said "I think it would be a fine 
thing to have the courts sentence these men to be hanged, and 
then to have another branch of the government come along and 
pardon them." Yet this is a solution that has more or less domi- 
nated our discussions and which our Chief Justice proposes as a 
way by which we can avoid doing an injustice and at: the same 
time preserve respect for law, He can be assured that if he is 
preserving anybody - s morale, it is his own, and not the public's* 
which knows nothing of his distinctions. I mention this matter 
because 1 wish to emphasise once more the danger that we may get 
lost in the patterns of our own thought and forget that these 
patterns often cast not the slightest shadow on the outside world. 

I come now to the most crucial fact In this case, a fact known 
to all of us on this Court, though one that my brothers have 
seen fit to keep under the cover of their judicial, robes. This 
is the frightening likelihood that if the issue is left to him, 
the Chief Executive will refuse to pardon these men or commute 
their sentence. As we all know, our Chief Executive is a man 
now well advanced in years, of very stiff notions. Public clamor 
usually operates on him with the reverse of the effect intended* 
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As 1 have told my brothers, it happens that my wife’s neice is an 
intimate friend of his secretary. I have learned in lie indi- 
rect, but, I think, wholly reliable way, that he is firmly deter- 
mined not to commute the sentence if these men are found to have 
violated the law. 



No one regrets more than I the necessity for relying in so impor- 
tant a matter on information that could be characterized as 
gossip. If I had my way this would not happen, for I would 
adopt the sensible course of sifting down with the Executive, 
going over the ease with him, finding out what his views are and 
perhaps working out with him a common program for handling the 
situation. But of course my brothers would never hear of such 
a thing. 

Their scruple about acquiring accurate information directly does 
not prevent them from being very perturbed about what they have 
learned indirectly. Their acquaintance with the facts 1 have 
just related explains why the Chief Justice, ordinarily a model 
of decorum, saw fit in his opinion to flap his judicial robes 
in the face of the Executive and threaten him with excommunica- 
tion if he failed to commute the sentence. It explains, I sus- 
pect, my brother Foster’s feat of levitation by which a whole 
library of law books was lifted from the shoulders of these de- 
fendants. It explains also why even my legalistic brother Keen 
emulated Pooh-Bah in the ancient comedy by stepping to the other 
side of the stage to address a few remarks to the Executive 
f, in my capacity as a private citizen. ff (X may iremark, incident^ 
ally, that the advice of Private Citizen Keen will appear in the 
reports of this court printed at taxpayers 1 expense.) 

X must confess that as I grow older I become more and more per- 
plexed at men’s refusal to apply their common sense to problems 
of law and government, and this truly tragic case has deepened 
my sense of discouragement and dismay. I only wish that I could 
convince my brothers of the wisdom of the principles I have 
applied to the judicial office since I first assumed it* As a 
matter of fact, by a kind of Jead rounding of the circle, I en- 
countered issues like those involved here in the very first case 
I tried as Judge of the Court of General Instances In Fanleigh 
County 

A religious sect had unfrocked a minister who, they said, had 
gone over to the views and practices of a rival sect. The minis- 
ter circulated a handbill making charges against the authorities 
who had expelled him. Certain lay members of the church an- 
nounced a public meeting at which they proposed to explain the 
position of the church. The minister attended this meeting. Some 
said he slipped in unobserved in a disguise; his own testimony 
was that he had walked in openly as a member of the public. At 
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any race, .when the speeches began ho in t. cnupted with certain 
questions about the affairs of the church and made some state- 
ments in defense of his own views. He was set upon by members 
of the audience and given a .pretty thorough pommeling, receiv- 
ing among other injuries a broken jaw. He brought a suit for 
damages against the association that sponsored the meeting 
and against ten named individuals who he alleged were his as- 
sailants., . • 

When wa came to trial, ?the case at first seemed very compli- 
cated to me. The attorneys raised a host of legal issues. 

There were nice -questions on the admissibility of evidence, and, 
in connection with the suit against the association, some, dif- 
ficult problems turning on the question whether the- minister 
was a trespasser or a licensee. As a novice on the bench I was 
eager to apply my law school learning and I began studying these 
questions closely, reading all the authorities and preparing Well- 
documented rulings. As 1 studied the case I became more and more 
involved in its legal intricacies and 1 began to get into a state 
approaching that of my brother Tatting in this case. Suddenly, 
however, if . dawned on me that all these perplexing issues really 
had nothing to do with the case, and I began examining it in. the 
light of common sense. The case at once gained a new perspec- 
tive, .and X saw that the only thing for me to do was to direct a 
verdict for the defendants for lack of evidence. 

I was led tp this conclusion by the following considerations. The 
melee in which the plaintiff was injured had been a very confused 
affair, withn some people trying to get to the center of tl>e 
disturbance, while others were trying to get away from it; some 
striking at the plaintiff, while others were apparently trying to 
protect him. .It would have taken weeks to find out the, truth, of 
the matter. X decided that nobody's broken jaw was worth that 
much of the Commonwealth. (The minister's injuries, incidentally, 
had meanwhile healed without disfigurement and without any impair- 
ment of normal faculties.) Furthermore, I felt very strongly that 
the plaintiff, had to a. large, extent brought the. thing on himself. 
He knew how inflamed passions were about the affair, and ctold 
easily havt; found another forum for the expression of his Views. 

My decision was widely approved by the press and public opinion, 
neither of which could tolerate the views and practices that the 
expelled minister was attempting to defend. 

Now, thirty years later, thanks to an ambitious Prosecutor and a 
legalistic jury foreman, X am faced with a case that raises . 

Issues which are at bottom much like those involved , in that case. 
The world does not seem to change much,, except that this time it 
is not a question of a judgment for five or six hundred frelars, 
but of the life or death of four men who have already suffered 
more torment and humiliation than most of us would endure in a 
thousand years. X conclude that the defendants are innocent of 
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the crime charged, and that the coivsiction and sentence should 
be set aside. 

Tatting* J # I have been asked by the Chief Justice whether, 
after listening to the two opinions just rendered, I desire to 
re-examine the position previously taken by me. I wish to 
state that after hearing these opinions I am greatly strength- 
ened is my conviction that I ought not to participate in the 
decision of this case. 

The Supreme Court being evenly divided, the conviction and sen- 
tence of the Court of General Instances is affirmed. It is 
ordered that the execution of the sentence shall occur at 6 a.m. , 
Friday, April 2, 4300, at which time the Public Executioner is 
directed to proceed with ail convenient dispatch to hang each 
of the defendants by the neck until he is dead. 



POSTSCRIPT 



Now that the court has spoken its judgment, the reader puzzled 
by the choice of date may wish to be reminded that the centuries 
which separate us from the year 4300 are roughly equal to those 
that have passed since the Age of Pericles* There is probably 
no need to observe that the Speluncean Case itself is intended 
neither as a work of satire nor as a prediction in any ordinary 
sense of the term. As for the judges who make up Chief Justice 
Truepenny 8 s court, they are, of course, as mythical, as the facts 
and precedents with which they deal. The reader who refuses 
to accept this view, and who seeks to trace out contemporary 
resemblances where none is intended or contemplated, should be 
warned that he is engaged in a frolic of his own , which may 
possibly lead him to miss whatever modest truths are contained 
in the opinions delivered by the Supreme Court of Newgarth. 

The case was constructed for the sole purpose of bringing into 
a eomnon focus certain divergent philo sopuies of law and govern- 
ment. These philosophies presented men with live questions of 
choice in the days of Plato and Aristotle. Perhaps they will 
continue to do so when our -era has had its say about them. If 
there is any element of prediction in the case, it does not go 
beyond a suggestion that the questions involved are among the 
permanent problems of the human race* 
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A law which has not yet been passed is referred to as a 
bill . Once a bill has been introduced, it generally goes to 
a committee dealing with the general subject matter to which it 
pertains. Since all legislators are presumed to be too busy to 
be able to examine in depth all of the many bills introduced 
In any legislature, the committees are expected to perform the 
detailed examination of the bill, the needs of it and the pos- 
sible ramifications of its passage. 

The committee invites those favoring the bill and those 
opposing it to testify. They also frequently question experts 
in the particular field about their* opinions. The public is 
often invited to testify as well* During this period special : 
interest groups frequently supply the iridiv J ’ual legislators 
with materials which they feel will persuade :he legislators 
of the validity of their opinions on the matter. Following 
this examination, the committee votes on whether 1 to recommend 
passage of the bill or not. They then send the bill back to the 
whole legislative body with the recommendation. The bill is then 
debated on the floor of the body and either passes or f ails * * 

It it passes, with the appropriate signatures of the executive, 
it becomes a legally enforceable statute. All statutes, hdwever , 
are subject to tne final scrutiny of the courts in one of two 
ways . 

Statutes are sometimes questioned by private citizens as 
to their constitutionality. That is whether or not the statute 
complies with the basic rules for laws set up in the U,S. or state 
statute and determines whether the particular statute is in com- 
pliance or at odds with the relevant constitution. It is impor- 
tant to note that the court does not itself take the iniative in 
this matter but must wait for an actual controversy to be brought 
before it. 

The courts have a second vital role in the interpretation 
of the meaning of statutes. • In order to be useful, statutes are 
drafted in careful language which is supposed to state clearly 
the intent of the legislation and the necessary modes of enforce- 
ment. However, legislative language is usually difficult for 
the courts and seems frequently obscure to the lay reader. Ques- 
tions about the meaning of statutes are brought to the courts by 
parties who are affected by the law and the interpretation of it. 
The court * s role in deciding exactly what a statute means in a 
particular case or a group of cases is part of the judicial pro- 
cess which profoundly affects the practical effect of the legis- 
lative process. 



^This debate in the U.S, Congress and ' in some states is re- 
corded and as legal history may be used by the courts to help in 
statutory interpretation. 
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In its traditions 5 at least, ours is a common law system, 
and the most influential of our juristic writers have been great 
common lawyers. The emphasis of American jurisprudence upon 
the common law judicial process has been so marked as to convey 
the impression that in our legal order by far the most signifi 
cant operation of judicial thinking is the decision of cases 
according to the principles and concepts of the common law. 

Legal scholars, writing from points of view as varied as those 
of Holmes, Cardozo, Llewellyn, ant Frank, have subjected the 
common lav judicial process to searching analysis and have shown 
the dimensions of the gulf between actual, necessary judicial 
practice and the or thodoK theory that judicial thinking is but 
the discovery and application of pre-existing law. 

By way of contrast, the judicial process in the application 
of the statute law to particular, controversies presented to the 
courts for decision has received, at least until .recently, hardly 
■more than passing attention. This emphasis upon the judicial pro- 
cess in common law cases may have been proper during periods of 
legal evolution in which judgemade rules were the dominant source 
of law, and legislative intervention was no more than occasional 
piecemeal supplementation of the general body of common law. 

Such a focus, however, cannot reasonably be continued in the face 
of the ‘ increasing resoirt to legislation for the origination of 
policies and concepts adequate to provide a faa.r solution to mo- 
dem problems... , ' 

Comparative statistics are unavailable, but a glance ' 1 
through the case reports will suggest that judges are called upon 
to consider the application of statutory directions to the cases 
which come before them at least as often as they are [.required 
to fashion a controlling rule from the precedents which are the, 
sources of the common. law. Already the development has gotte so 
far that it has been said of American and of English courts that 
they tend more and more to approximate the civil,, law ideal of 
courts as agencies for the application and administration of the 
legislative precept." 

It is evident that this increasing reliance upon legisla- 
tion must be given its full weight in a jurisprudence originally 
formulated with particular reference to the common law judicial 
process. One may question, for example, the adequacy of a case 
■method of legal instruction which has, as its apparent major 
objective, the training of prospective lawyers in the shaping 
and manipulation of case-law precedents. Host significantly, the 
evolution of the statute law to a position, at least, of parity 
with the judgemade law demands the re-examination of judicial 
methods developed during periods in which the chief concern of 
the judges was to build up an interpretative technique by which 
occasional, ad hoc legislative directions might be fitted, neatly 
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and without disturbance, into the general fabric, of common law. 

The general judicial attitude at the time of the original pronounc 
mcnt of the traditional rules of statutory interpretation is indi- 
cated by the charge of a great common lawyer, the late Sir Fre- 
derick Pollock, that many of those rules^of^ thumb known as canons 
of construction 7 ' * - - cannot well be accounted for except upon the 
theory that Parliament generally changes the law for the worse, 
and that the business of the judge is to keep the mischief of its 
interference within the narrowest possible bounds. " 

Probably the most significant evidence of judicial recogni* 
tion of the real place of legislation in modern American law is 
found in those judicial opinions which reveal the striving of 
judges to develop an interpretative technique keyed to the essen= 
tial characteristics of the modern law-making process. Analysis, 
of the decisions discloses that the federal courts, and to a less 
degree the state courts, are coming increasingly to determine 
the application of statutes by reference to their legislative 
history and to their underlying objectives, rather than by the 
mechanical, and banco more convenient, employment of the tradi- 
tional canons or rules of construction. It is, of course, true 
that even in the decision of the Supreme Court, which has been 
the leader in the use of legislative sources, there is consider- 
able inconsistency in the use which is made of "extrinsic aids" 
in different eases. Such questions as the degree to which the 
records of committee hearings are admissible as aids in interpre- 
tation doctrines as the "plain meaning rule" and the rule of 
strict construction of penal statutes is far from clear. It is 
quite understandable, in the light of such doubts as to basic ‘in- 
terpretative techniques, that it is often as difficult to predict 
the interpretation which a court sjay ultimately assign to a 
statute as it is to predict the decision of a case in which the 
relevant sources are located wholly in the common law. 

It must be admitted, however, that one who essays an aftaly— 
sis of the judicial process in the application of statute law 
finds more conflict in legal literature than inconsistency in 
the judicial decisions. The underlying conception in our theory 
of statutory interpretation, that of a communicable "legislative 
intention* " has been denounced as a fraud by Eadin, defended 
forcefully by Landis, and subjected to analytical attrition by de 
Sloovere. Professor Horack, by way of compromise, suggests that 
there is no such thing as a real "legislative intention" but that 
it is useful in cases of statutory interpretation to act as if 
there were. In this essay, it seems the part of prudence to 
postpone our discussion of the reality of "legislative . intention" 
and to suggest first an analysis of the problems which judges en- 
counter in the use of statutory directions as premises for 
reasoning in the decision of particular controversies, that is r 
of the interpretative doubts which courts customarily deqide by 
reference to "legislative intention." , . . 
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Logical Certainty and the Statute Law 

In his land-mark essay,. H The Path of the Law," published be- 
fore the turn of the century. Justice Holmes called attention to 
the fallacy of n the notion that the only force P.t work in the 
development of the law is logic. ,r Typically, judicial opinions 
have been cast approximately in the form of syllogistic demonstra- 
tions , as if to suggest that the conclusion to which thy judges 
have come, in each instance , has involved little more ±:h-:.\ the 
discovery of a general proposition of law embodied 30r*;vhcre in 
the preexisting doctrine, and the deduction from it of a rule ut 
decision for the particular case. In judicial opinions * as in 
other forms o£ argument, the syllogistic form tends to obscure 
the actual mental operations performed In the making o S decisions* 
It has been the chief thesis of modern critical jurisprudence 
that judicial thinking is more than mere discivery and deduction, 
that the judge, upon occasion, is more a legislator than a syllo- 
gistic calculator. In a sense, this essay is an effort to apply 
that jurisprudential thesis specifically to an analysis of the 
judicial process in statutory interpretation. 

At the outset, it would appear that the application of the 
statute law to particular situations of fact should be vastly more 
certain and predictable than the application of the case law. The 
judge who makes use of a statute needs not labor to develop a 
general principle of law by painstaking induction from ambiguous 
and perhaps conflicting particular precedents. The Statute, it- 
self, is in the form of a general proposition, and ill that the 
judge would seem to have to do is to derive, by deduction from 
that general proposition of law, a particular rule which will 
control the decision of the given controversy. The tone of as- 
surance in which many opinions involving the statute law are 
written appears to give support to a theory that the application 
of statutes involves only simple deductive operations from which 
the personal judgment of the members of the court can be ex- 
cluded. 

Experience has shown, however, that judicial decisions in- 
volving the interpretation of statutes are by no means as certain 
and predictable as they would be if the judicial process in this 
aspect were nothing more than simple deduction. There are in- 
munberable instances of differences of opinion which have existed 
between trial and appellate courts, and among the several members 
of appellate courts, with respect to the effect of statutes in 
particular cases. A large proportion, of the important statutory 
cases decided by the Supreme Court have been handed down by 
divided benches. Indeed, not even the authors of legislative 
proposals are always able to predict the conclusions which the 
courts will reach in the application of the statute law* A famous 
instance is Caminetti v* United States, in which a majority of 
the Supreme Court arrived at an interpretation of the Mann Act 
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which was in direct conflict with an explicit assurance made by 
its author to the members of the House of Representatives. 

It could hardly be asserted that such persistent diviat ions 
from the norm of predictability are due either to stubborn dis- 
regard by the judges of the directions of statutes or to the in- 
ability of judges to reckon simple logic sums, There are inher- 
ent difficulties in the process which make impossible of attain- 
ment such dreams as Bent ham 1 s hope of securing . perfect . legal 
certainty through universal codification. Inasmuch as judicial 
opinions, characteristically, are written in logical form, it 
seems advisable to formulate this analysis of the most f rccmently 
encountered problems of interpretation in terms borrowed from 
the discipline of logic- The suggestion is not that judges, un- 
like other men, are perfectly logical beings. The point is 
rather that in their reflective thinking judges, like other men, 
must make use of propositions 3 in this case those embodied in 
statutory enactments. The problems of statutory interpretation, 
considered from this point of approach, are problems inherent in 
any attempt to apply general or universal propositions to the 
concrete facts of actual experience. 

Wien a judge is called upon to determine the effect which a 
statute shall have in a case presented tc him for decision, the 
mental operation which he perform is* essentially, the extraction 
of a particular rule of decision ';rom a general proposition of 
law embodied in the statute. If u concrete case is to be decided 
by reference to the statute law, the following essentials, at least, 
must be met; (1) the language of the statute must; ..be reduced to 
the form of a general proposition cf law; (2) the terms of ; the 
statutory proposition must be defined:, that is, their meaning de- 
termined; and (3) if there be conflicting general rules or propo- 
sitions in the body of statute law, a choice of one of them as the 
governing proposition must be made by the deciding court. These 
three essentials suggest three major classes of interpretative 
problems which arise In the judicial application of statute law. 

In certain cases, the difficulty which the judge encounters 
is that of deriving from the language of a badly worded statute 
a single, intelligible general proposition of law. Occasionally 
a statute is so confused in its grammatical construction that the 
court can only determine with difficulty, if at all, just what 
the general idea was which the draftsmen o£ the enactment were 
attempting to convey. Ad hoc amendment of a statute during the 
course of its passage through the two houses is. often a contri- 
buting factor to statutory confusion and internal conflict. 

Lawyers and judges who have had experience with statutes of this 
character are likely to attribute most of the uncertainty which 
exists in the application of legislation to the bad quality of 
average legislative draftsmanship. Interpretative problems of 
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thijs class ata of such comparatively Infrequent occurrence , how- 
ever y that such a generalisation, cannot be supported- Further 
examination makes It clear that there are uncertainties in the 
application of statutes which cannot be avoided, even by full 
utilization of the best drafting methods* 

The problem of interpretation which judges most often face 
is that of determining the meaning, that is the denotation or 
connotation of some general term used in a statute- It is 
frequent i' open to serious question whether a particular object, 
event , or other fact -circumstance , involved in a given case, may 
> properly be classified within the general term or concept which 
the statutory draftsman has employed. To suppose a case which 
will be used for illustrative purposes through this discussion, ww 
the facts of a controversy may raise the question of the applica- 
bility of a 'motor vehicle 11 licensign law to cnroplanss. An ap- 
pellate decision sustaining the applicability of the statute 
could conceivably be written in the form of a rough syllogism: 

Every "motor vehicle" must be licensed. 

An aeroplane is a motor vehicle. 

An aeroplane roust be licensed - 

It is evident, however, that a judicial opinion written in 
the form above would state merely the ultimate result of judicial 
thinking and nothing of the actual process by which that result 
Was reached. The first and third propositions of the syllogistic 
.''- statement above— that is, the statutory general principle, and the 
particular rule deemed to control the decision of the case — may be 
regarded as logically connected by the syllogism only if the mid- 
dle term, ‘'motor vehicle" is common to the major and mihor pre- 
mise, Thus, the real issue in' the case, the essential problem of 
interpretation, is whether aeroplanes may properly be classified 
as "motor vehicles" within the meaning of that term as used in 
the statute. ■ 

It should be observed that a statutory definition, however, 
carefully drawn, cannot be an exhaustive catalogue of all of the 
possible attributes of the general term or class referred to in 
the statute*; all that the legislative draftsman can do is to in- 
clude- in the definition- the common attributes of the particular 
objects of which he has thought. Thus, in McBoyle v. United 
States, which involved an interpretative issue much like the one 
under immediate consideration here, the statute included the 
following definition: 

"The term > botor vehicle’ shall include an auto- 
mobile; automobile truck, automobile wagon, motor 
cycle * or any other self-propelled vehicle not 
designed for running on rails . 1 
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What would be the helpfulness of this definition in the supposed 
ease involving the applicability of a ’'motor vehicle * 1 licensing 
law to aeroplanes . 

In the first place, it is cleas 1 that aeroplanes posses both 
of the attributes mentioned in the statutory definition of the 
general term “motor vehicle," that is, aeroplanes are "self— 
propelled" and "not designed for running on rails," If the attri- 
butes mentioned in the definition be considered the sole essential 
attributes of the class, ‘motor vehicles" it follows that aero- 
planes fall within the class and within the scope of the statute. 
But a further attribute, that of "running on the ground," is pos* 
eased in common by the particular vehicles which seem to have been 
in the mind of the draftsman at the time the general term was 
employed. The court, in our supposed case, faces the interpreta- 
tive problem of determining whether an attribute possessed in com- 
mon by the particular referents suggested to the members of the 
legislature by the general term "motor vehicle" should be regarded 
as an essential attribute of the class designated by the term, al- 
though the draftsman had not, by including it within the def infla- 
tion, xpressly made it so, A comparable problem may be presented 
whenever a particular case involves the applicability of a statute 
to a fact-situation which the legislative draftsman has not fore- 
seen and made express provision for... 

Inasmuch .as statutes, if they are to be general in their 
operation, must contain general or class terms, it is evident that 
interpretative doubts of this second type are inevitable in the 
decision of particular cases by reference to the statute law. 

Thus far, two classes of cases have been considered^ those 
in which the problem before the court is that of reducing con- 
fused statutory language to an intelligible general' proposition 
of law, and those in which the judicial problem involves the de- 
finition, that is the determination of the meaning, of the terms 
of the statutory proposition. 2 It may be that this division of 
the cases provides some explanation of the otherwise unrealistic 
distinction which writers on statutory interpretation have drawn 
between "interpretation" of a statute and its "application" to 
the facts ©f a given case. 

The cases present a third type of interpretative problem, 
which is comparable to that created in common law judicial de- 
cision by the existence of conflicting precedents* Statute law 
Is constantly undergoing revision, often without adequate legis- 
lative examination of the existing statute law, and inconsistent 
statutory directions may raise difficult problems of construction. 
Frequently even though the interpreting judge has determined that 
a particular situation of fact is within the terms of one statu- 
tory proposition, it is found' that the situation is also within 
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the general terms of another statute existing in the body of the 
law. The countless cases in which there have been expounded the 
rules of judicial policy with respect to repeals by implication 
Illustrate the interpretative difficulties of this character and 
the common law judicial approach to their solution. 



Interpretation as the Discovery of Legislative Meaning 

In our legal and political theory it is a fundamental though 
inexact, generalisation that the originative function of law- 
making is the province of the legislative department and that the 
judicial function is but the application of pre-existing law to 
particular controversies. This conception of the respective roles 
of legislators arid judges' may be seen as the background Off. t e 
constantly repeated doctrine that in the decision of cases by 
reference to the statute law judges are bound to discover and to 
follow "legislative intention." According to this theory, inter 
pretative doubts, whether arising from the confusion of statutory 
language, from the generality of statutory terms, or from the 
existence of conflicting statutory directions, are to be resolved 
by judicial resort to an' "intention" entertained by the members 
of the lawmaking body at the time of enactment. 

Here again, our supposed case involving the applicability of 
a "motor vehicle" licensing act to aeroplanes can be used for 
illustrative purposes. If the court is bound to follow the legis- 
lative intention," and if "intention" is understood as synonymous 
with "meaning," the court must assign a denotation or connotation 
to the term "motor vehicle" which is consistent with the* under- 
standing of the legislators as to the meaning of that term. It 
may be that the judge will be able to discover that the draftsmen 
of the statute used "motor vehicle" with the specific renders tend- 
ing that aeroplanes were to be included within its denotation. If 
it cannot be determined whether the legislators meant specifically 
' that "motqr vehicles" should be taken to include aeroplanes as 
well as land vehicles, the judge would be bound to discover the 
connotation which that term suggested to the legislators and to 
determine the applicability of the statute in the light of that 
connotation. Some of the inherent difficulties in this process 
have been suggested in the foregoing discussion. 

If the interpretation of statutes is really an operation by 
which the judges attempt to reproduce the thought in the minds of 
the members of the legislature, that is, the reference which the 
legislature sought to communicate through the medium of language, 
statutory interpretation is practically the same. In its approach, 
as the interpretation involved in such diverse fields as theology 
and literary criticism. A classic definition of interpretation 
is that stated by Lieber in his Legal and Political Hermeneutics: 
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"l'ncexrpreLat-ioii is the arc of rinding out clia true 
sense of any form of words* that is the sense which the! s: 
author Intended to convey, and of enabling others to de- 
rive tvum ;:U-; sum.* r '-ioa which s i'i; I . .iiail K.r iuccadn d 

tr convey " 

Analysis of. cue tu.:. 1 . Vi i-cedu r^s which >.„,?» nr. u fui Law i n d^ter 
min x A||i oh ci 1 ? a c t e r i. & t* :i c. 1 i 1 i: u > • : * t i v a p r obit* u-s d ;i. s c i 03 a s 4 h ow eve r r 

that | liui ciui pt act in;.; j ■; n . • - always w JE 1 . 1 n the 

t h go vy t ha t s fa 1 1 1 to i. y j n t l y *-.* t uu L ou i i 1 vo 1 t/c,b a j udi. c i a j. endeavor 
to discover tike idea or s;of;n nuCe which the members «..£ I ho tvaacUnn; 
legislature, meant t> ccav-*y m uidi ? ^-nt.ntury i ,;n^..cga * Thu 
principle that "Xegiatatlve intention 1 ' is the controlling consi- 
deration in statutory interpretation is greatly qualified, at least 
in judicial theory, by the co-existence of the "plain meaning 
rule 5 tl that "if the words of the statute are plain and unambiguous, 
and do not lead to absurd results, they must be applied," without 
regard, it will be observed* to "the sense which their author in- 
tended to convey*" Such established doctrines as the presumption 
against repeal by implication, the rules of strict construction, 
and such canons as esgp r es s io unins arid e jusde ni generis are not 
really guides to the legislative wilj or understanding but rather 
rules of judicial policy which irrespective of subjective legis- 
lative intention s may be given controlling effect in the applica- 
tion of statutes* The increasing use of extrinsic aids in sta- 
tutory construction does suggest, however, that judges are usually 
willing to interpret the words of a statute in "the sense which 
their autb.or Intended to convey," if the actual understanding of 
the legislators can, in fact, be discovered. 

As the first step in any effort to appraise the reality of 
the concept of "legislative inter* ti on" it is necessary to consider 
the difficulties which are involved in an attempt to reconstruct 
the state o£ dlIikI of the members of a legislative body at the 
time o£ the enactment of a statute. The judicial problem is* to 
begin with bound up with the inherent limitations of words as 
symbols for the communication of ideas.... It is unnecessary here 
to prove that words do not mean the same thing to all men, or at 
all times. It 2.s wall to recall the characteristic wards of 
Justice Holmes; 

A word ils not a crystal, transparent and unchanged, 
it is the skin of a living thought and may vary greatly 
in color and context according to the circumstances and 
the time in which it was used*" 
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course of the passage of an enactment* it is quite often possible 
to discover that at some stage of the legislative process commit” 
tee members of other interested legislators had, in fact, come to 
an understanding with respect to the essential interpretative is- 
sue of a given case. St ch a discovered "intention * 1 will normally 
be given full effect by an interpreting judge, although it cannot 
be shown conclusively that that understanding was shared by each 
and every member of the legislative authority. 

The methods of interpretation employed by the federal court , 
in the interpretation of Congressional enactments are particularly 
suggestive* The increasing judicial tendency to accept the "in- 
tention" of Congressional committee as the controlling "intention" 
is certainly justified as a proper recognition of the facts with 
respect to the functional organization of Congress. This tend- 
ency is illustrated by a highly realistic statement of Judge Learn- 
ed Hand* 



"It is, of course, true that members who vote upon 
a bill do not all know, probably very few of them know, 
what has taken place in committee. On the most rigid 
theory possibly we ought to assume that they accept the 
words just as the words read, without any background of 
amendment or other evidence as t their meaning. But 
courts have come to treat the facts more really; they 
recognize that while members deliberately express their 
position upon the general purposes of the legislation, 
as to the details of its articulation they accept the 
work of the committees; so much they delegate because 
legislation could not go on in any other way." 

The concept of "legislative intention" can be said to possess 
validity in the theory and practice of statutory interpretation, 
if proof of unanimity of understanding be dispensed with for 
practical reasons. Thus it would seem that a judge is but follow- 
ing the best available evidence if he adopts a construction shown 
to have been put upon an enactment in one house of Congress, al- 
though there is no evidence either way as to whether that meaning 
was, in fact, understood in the other house. As a matter of pro- 
bability, it is surely more likely that the same construction will 
have been put upon a statutory proposal in both houses than that 
a construction reached by a judge, unaided and perhaps years after 
the event, will be consistent with the legislative understanding 
in both houses, or in either of them. 

The drafting of statutes by executive and administrative of- 
ficers, or by other expert draftsmen who are not members of the 
enacting legislature, raises a question of practical as well as of 
theoretical significance* Judicial research Into the legislative 
sources may fail to disclose any evidence of "legislative inten- 
tion," in the sense of an understanding by the legislators, or by 
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any of thern, with respect to the interpretative issue of a given 
case* Under such cirsums tances, should an interpreting court give 
any weight to an expressed "intention" or understanding of the 
non-legislative draftsman? The writer has encountered a few 
cases in which judges have given consideration to the 'explanations 
of non-legislative draftsmen, but the theory upon which Upeh atten 
tion was paid seems not to have been made clear* The scope ...of the 
present discussion prevents full analysis of the problem, bub\its 
significance is evident 5 for example with respect to the interpre- 
tation of the Uniform. Acts, in which geographical uniformity of 
construction is of the essence of the program. It would seem, as 
to the interpretation of all a atutes, that a strong argument for 
judicial consideration of non-legislative ''intention" of this 
character can be premised upon the need for basic consistency of 
direction in the judicial exposition of integrated legislative 
policies* 



Originative Aspects of Judicial Thinking in Interpretation 

Up to this point, the discussion has been concerned primarily 
with the difficulties involved in judicial discovery of "legisla- 
tive intent ion, ,f in the sense of the construction put upon statu- 
tory language by those responsible for its adoption* The assump- 
tion has been that at least a few immediately interested legisla- 
tors had, in fact, forseen the essential interpretative issue 
raised in a given case, had actually come to a conclusion with ra- 
speet to it, and had sought to cotranunicate their will as to the 
effect to be given to the statute. Even upon the level of dis- 
covery of a pre-existing legislative understanding, more or less 
specific with respect to particular interpretative issues, the ju- 
dicial application of statute law is far from a mechanical deduc- 
tive process. 

In the majority of cases circumstances demand more of the 
judge than the discovery of an earlier, actually entertained, le- 
gislative understanding. The thought of the members of the legis- 
lature, or any of them, may, never have been directed, even In the 
most general outline, to the essential interpretative issue of a 
case at bar. For example, if the controversy is one in which the 
.interpretative problem involves a choice between two possibly ap^ 
plicable and conflicting statutes, the probability is that the 
thought of ^be legislators, with respect to the later statute, in- 
cluded no reference at all to the earliest enactment. If the le- 
gislators had been ax^are of the possible conflict between the sta- 
tutes, they would doubtless have made clear their will as to which 
should be given controlling effect . 

By way of further illustration of the limitations of the pro- 
cess of discovery in statutory interpretation, one final use can 
be made of the supposed case in which a court is called upon to 
decide whether the mandate of a "motor vehicle*' licensing law 
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applies to aeroplanes. If it be assumed for the moment that the 
statue in question had been enacted before the development of air 
transportation, it is clear that judicial reproduction of the 
construction places upon the statutory terminology would afford 
no certain indication as to whether or not aeroplanes should be 
classified as ’’motor vehicles," within the meaning of the statute* 
Obviously the legislators could not be said to have used the term, 
"motor vehicles" with the understanding that aeroplanes, then un- 
known, were x^ithin its denotation. Moreover, mere judicial dis- 
covery of the connotation which the term, "motor vehicle" bore to 
the legislators would not greatly assist the court in determining 
the proper classification of aeroplanes, since, by the nature of 
the case, the thought of the members of the legislature could 
never have been taken as an essential attribute of all of the 
particular objects within the statutory class, "motor vehicles * 11 

In short, it is impossible to say that the members of a 
legislative body have had any "intention," in the sense of a con- 
struction placed upon the language of a statute, with respect 
to interpretative issues raised by the existence or occurence of 
objects, events, or other circuit ances which were not in exis- 
tence at the. time of the enactment* Other objects or events, 
which were in existence at the time, may never have come to the 
attention of the legislators. Statutes, after all*- are not formu- 
lated in abstraction. The occasion for the enactment of legisla- 
tion is the desire on the part of legislators, often under heavy 
pressure from constituents, to attain certain particular objec- 
tives. It is inevitable that the attention of the draftsmen of an 
act will be directed, for the most part, to the choice of such 
language as will guarantee the particular results desired. Only 
incidentally does the average legislator consider the general ef- 
fects which a statute may have upon interests or activities beyond 
the immediate objectives of its enactment* Thus, the most diffi- 
cult questions of statutory construction are those in which it 
cannot be said that the legislators have had any "intention" at 
all, in the sense of an understanding of the meaning or legal ef- 
fect of the statute with respect to particular interpretative 
issues. ’ 

From the language which judges employ in cases involving the 
application of the statute law, it would seem that they consider 
their action to be but the search for and application of a sin- 
gle true neaningj which has a real and ascertainable existence 
in the statute, or rather in the legislative mind* It has been 
shown, however, that in a great many cases the most diligent of 
judicial research, including careful examination of the legisla- 
tive records, will not reveal any conclusive evidence either way 
as to the understood effect of a statute in particular situations 
of fact* In such cases the theory that the judge is always bound 
by pre-existing rules of law is as inappropriate as it has been 
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shown to be In certain areas of common law , decision,. The conclu- 
sion of the judge, as to the meaning and effect of the statute, 
is in no sense predetermined; it is clearly originative judicial 
action. , .... 

The conception tie re advanced that judges must frequently act 
legislatively in determining the legal effect to be given to., a 
statute is not really inconsistent with one line of established 
doctrine expressed in the American and English cases. < The phrase 
"legislative intention," may be taken to signify the teleological 
concept of legislative p urpose , as well as the more immediate 
concept of legislative meaning . In the famous sixteenth century 
opinion in Heydon’s Case, which gave classic formulation to the 
doctrine that statutes should be interpreted in the light of the 
evil and the remedy, the duty of judges was said to be "to all 
force and life to the cure and remedy, according to the true in- 
tent of the makers of the act," Similarly, in many modem cases , 
the principle that courts are bound to follow legislative inten- 
tion" has been taken to mean that, in, determining the effect of 
a statute in cases of interpretative doubt, the judge should de-- 
eide in such a way as will advance the general objectives which, 
in his Judgement, the legislators sought to attain by enactment 
of the legislation. 

Every, considered statute, in effect, embodies a decision 
on the part of the responsible legislators that a certain pro- 
jected ordering of conduct will be just and socially beneficial. 
For example, the much litigated British housing legislation re- 
flected a value judgment of a Parliamentary majority that; the 
social interest in decent housing is great enough to justify 
severe interference with common law property rights., A judge 
yill often differ, with the conclusions of,, fact op with the judg- 
ments of value which have caused the members of a legislative 
body to adopt a controversial statutory, policy. The principle 
that dpubtful questions should be resolved, in accordance with 
"legislative intention" requires, in this significance of "in- 
tenticn" that the judge interpret the statute not in the light 
ef his mm personal notions of justice and expediency but in the 
light of the legislative conceptions; of justice and expediency . 
which und? 'ly the policy of the. enactment. 

It must be kept in mind that so-called interpretation, on 
issues which were wholly beyond the foresight of the draftsmen 
of a statute, is, itself, legislative in character. The sub- 
stantial issue is whether the inevitable judicial legislation 
• is to forward the policy of the legislative authority or to re- 
tard its fulfillment. The judge, when he must act as a law- 
maker to fill in the gaps of a. statute, exercises not original 
legislative power but delegated power, comparable to that con- 
ferred u pon administrative officers possessed of rule— making or 
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subordinate legislative authority. Each has the duty of imple— 
men ting the general policy of an enactment with detailed rules 
applying that policy to the infinite variety of unforeseeable 
particular situations of fact. The circumstance that judicial 
legislation is* in effect* retroactive, ia but another reason 
for insisting upon the necessity of its consistency with the 
general legislative policy* 

The writer does not mean to suggest that legislatures con- 
sciously delegate subordinate legislative power to the courts, 
although, as a matter of compromise in the legislature* the 
exact meaning of doubtful phrases is occasionally left to the 
courts toy legislators unable to agree upon the exact formulation 
of difficulty or highly controversial statutes. The fact is 
simply that the exercise of subordinate legislative power in 
certain cases is inevitable* Judges, in this creative phase 
of statutory interpretation, must discover the facts needed as 
the basis of action in such sources as the hearings and reports 
of investigatory committees and commissions and the records of 
legislative proceedings and debates. As a delegate , the judge 
should guid£ hia action by the policy or purpose which the 
legislative majority has deliberately adopted* and his need for 
understanding of that policy requires that he discover the con- 
clusions of fact and the judgments of value which seemed conpel- 
ling tb the legislators. As a legislator , the judge must have 
sufficient comp rehens ion of the conditions and activities 
which his interstitial legislation will affect to enable him 
to make effective implementing rules. In the form of the parti- 
cular decisions handed down in the "interpretation" of the act- 



I;i cur law the courts, for the most part, have rejected 
the civil law notion that the general principles drawn from sta- 
tutes may bs made use of as bases for analogy in the decision of 
cases which do not fall within the broadest possible meaning of 
statutory language. But the application of the statute law has 
never been restricted solely to the fact situations actually and 
specifically foreseen by the members of the enacting legislature. 
Within the range of the broadest and narrowest possible meaning 
of statutes judges must make law, because there is no pre- 
existing law to discover* Even today, the greater number of the 
legal rules which courts apply are of legislative origin* If 
the growth of the law is to be consistent in Its direction, 
judges must approach the statute law scientifically, sympatheti- 
cally, and with full comprehension of its legislative and social 
backgrounds, * 



* ^tap tinted by permission of the author and publisher. 
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B. The Administrative Process 

The area of the legal process with Milch people most frequently 
come into contact in everyday life is the administrative process. 
Particularly with the growth of government since the 1930' a, the 
administrative process and administrators have become the. most vis- 
able part of the legal process. Administrators and the administra- 
tive process are those people and institutions with the responsi- 
bility 6f carrying out the day to day operationa of the government. 
The Administrative process is directed in its work by the executive 
branch of the government, and given power by the legislative branch. 
Some of the decisions and activities of the administrative process 
ire subject to the scrutiny of the courts.-^ 

The administrative process is in many ways the most difficult 
of the three types of legal process with which to de*:l intellec- 
tually or' in practical situations. It combines in its structure 
elements of both the judicial and the legislative process. Many 
administrative agencies make regulations which look dnd act very 
much like statutes. The same administrative agencies may be in- 
volved in settling disputes and handing down opinions in a way 
which looks very much like a court. 2 To make understanding the 
process erven more difficult, there is not very much similarity in 
the 1 process j powers, or practical workings of any of the indivi- 
dual agencies. The Federal Aviation Agency proceedures tell ue 
nothing of what to expect from the Social Security Administration. 
The operation of administrative branches of the Federal Agricul- 
ture Department have little bearing on the inner workings of a 
state welfare agency. 

The administrative process, in the moat general sense, is 
that process by which an administrative agency carries out its 
responsibility on a day-to-day basis. The actual duties of the 
agency depend upon the responsibility and powers given to it in 
the legislation under which it operates. The actual methods of 
operation which it adopts derive for the most part from the par- 
ticular needs of the specific area in which it operates. The 
process may include a variety of activities or concentrate in a 



1 Just how much of the administrative process la subject to 
judicial review is a source of much argument among scholars of 
administrative law. The controlling elements are supposed to 
he the language of the enabling legislation and principles of con- 
stitutional law.' However, there is no clear set of rules dealing 
with the problem even after virtually thousands of cases- in the 
area. ; 

2 One of the administrative agencies which deals with Federal 
Taxes is even called the Tax Court, although it is in fact a part 
of the Internal Revenue Service and not a court at all. 
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single area, A single administrative agency may be charged with 
setting up more specific regulations which make it possible to 
enfore the general legislation which erected the agency; it may 
make investigations to determine the effectiveness of both the 
legislation and its own regulations; and it may hear disputes 
which arise under those regulations. An administrative agency 
may also have the power to decide who will be given certain pri- 
vileges and for how long. For example, both the Federal Aviation 
Agency and the Federal Communications Commission have vast powers, 
with great effect on both the business world and the country at 
large, to decide who shall operate in their particular areas of 
authority for how long and at what intervals. 



The depth to which an agency may be involved in an indivi- 
dual^ life and the complexity of its nrocedures and duties can . 
be exemplified by looking at any state welfare department. In 
most states the welfare agencies have the power to construct re- 
gulations by which the local agencies determine which people are 
eligable for which programa of public aid. These regulations 
must also fit with the federal guidelines if there is any federal 
money involved in the programs which they are administrating, A 
welfare department may have only broad guidelines to follow in 
deciding who is and who is not entitled to various kinds of pub- 
lic assistance. Another difficult problem with which welfare 
departments must deal is that they are given a finite amount of 
money to deal with and potentially infinite number of welfare 
recipients. In order to carry out their responsibility, welfare 
departments must make specific regulations to determine who is 
eligable for welfare, make investigations to determine which ap- 
plicants fit their eligability requirements, hand out tiie money, 
revoke the right to funds when they feel their regulations have 
been breached, and have hearings to settle complaints of the re- 
cipients. In one department are people acting like legislators, 
administrators, and judges. 

At the heart of the administrative process, and that mysti— 
cal something which does separate it from the other two branches 
of the legal process, is the administrative process 1 reliance 
upon informal procedures. If the administrative process were 
confined to the rules and requirements of the courts or the le- 
gislature it would lose most of its reason for being. It is the 
fact that administrators can deal in a moderately informal and 
simplified way with the day to day problems of the workings of 
the government In our society, combined with the expertise in the 
special field in which it works, which distinguishes the yeoman 
service our administrative agencies give. It would be impos- 
sible for the legislative process or the judicial process to han- 
dle the great bulk of cases with the efficiency of a single admin- 
istrative process in each substantive area. One advantage of 
the administrative process is that it gives departments a chance 
to develop expertise in a specific area and to use that expertise 
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In the daily solution of problems. Not every legislator or 
judge is an expert in the Intricacies of the tax code or the 
technical problems of using the airwaves most efficiently. How- 
ever * one can expect that the administrators working irr ;eachr 
area have at least a high degree of familiarity with the com- 
plex and specific questions which must be answered every day# 

Many people have many objections to the administrative pro- 
cess as it operates in this country. The word buracracy has be- 
come an epithet of sorts* One objection is that the number of 
regulations , rules and steps that must be followed has become 
so complex la every area that the efficiency touted as a *-alue 
of 1 the administrative process is in fact non-existent. This 
complaint seems to have special validity in those areas in which 
there is overlapping of agency function. Another complaint is 
that the complexities of the process make it impossible for a 
single individual to deal in a meaningful way with his govern- 
ment, Finally 9 many people worry about the grave injuries that 
the administrative process can inflict upon groups or individuals 
without adequate protection pf Constitutional rights -3 

There has in the last few years been some movement toward 
decentralization of the federal government which may have some 
effects on the administrative process as it grows and changes 
during the next decade. However, the vast number of services 
provided by the government make it unlikely thqt the buracracy 
Will become smaller and more likely that it will simply relocate 
and decentralize. i 



Regulations and Procedures of the Administrative Process. 

As previously noted, it is almost impossible to make any 
generalizations about the administrative process in this country# 
The powers, regulations -and .procedures of each agency vary with 
the function it performs# It Is important, however, to be 
aware of how to find out about a particular agency. The first 
thing to find out is where the agency gets its power and the 
limits of that power# This can be accomplished by finding the 
particular state of federal legislation which provided for the 
creatlqn of. the administrative agency in which yoii are interested* 
Secondly, you can get some feeling for the direction, which the 
agency has ,taken by finding any executive orders which may 1 deal 
with the workings of the agency. Finally, the actual workings of 
the agency and, the regulations under which it operates and by 



3wel fare agencies, draft boards, and the Inmalgration and 
Passport z*^ency have been particular targets of civil libertar- 
ians in this country# 
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which it expects those who deal with it to operate should be 
made available to the public in some way. Since most administra- 
tive agencies have extremely complex regulations and interpreta- 
tions of those regulations, a look at the direct source material 
would probably best be done by a lawyer. However, it is possible 
to find with reasonable ease such things as eligabillty require- 
ments , of the particular public involved with the agency. 

The following excerpt from the Administrative Procedure Act 
should give you some feeling for the most basic ground rules under 
which Federal Administrative agencies operate, 

ADMINISTRATIVE PROCEDURE ACT 



60 Stat. 237 (1946), 5 U.S.C.A* | 1001 

(The only amendments are additions of the words contained in brac- 
kets in Section 2 (a)* Section 11 is affected by Reorganiza- 
tion Plan No, 5 of 1949, 14 Fed* Reg, 5227*) 

Section £. This Act t—y be cited as the 11 Administrative 
Procedure Act, M 



DEFINITIONS 



See. 2, As used in this Act — 

(a) Agency . — 1 1 Agency’ 1 means each authority (whether or not 
within or subject to review by another agency) of the Government 
of the United States other than Congress, the courts, or the 
governments of the possessions. Territories, or the District of 
Columbia . Nothing in this Act shall be construed to repeal dele- 
gations of authority as provided by law. Except as to the re- 
quirements of section 3, there shall be excluded from the opera- 
tion of this Act (1) agencies composed of representatives of the 
parties or of representatives of organizations of the parties to 
the disputes determined by them, (2) courts martial and military 
commissions , (3) military or naval authority exercised in the 
field in time of war or in occupied territory, or (4) functions 
which by law expire on the termination of present hostilities, 
within any fixed period thereafter, or before July 1, 1947, and 
the functions conferred by the following statutes* Selective 
Training and Service Act of 1945; Contract. Settlement Act of 1944; 
Surplus Property Act of 1944; (Sugar Control Extension Act of 
1947; Housing and Rent Act of 1947; and the Veterans 1 Emergency 
Housing Act of 1946 , ) 
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(b) Person arid Party ,-- ''Person 11 includes individuals , part- 

nerships, corporations , associations, or public or private organ- 
izations of any character other than' agencies- "Party 11 includes 
any person or agency named or admitted a. party, or properly 
seeking and entitled as of right to be admitted as a party, in 
any agency proceeding;- but nothing herein shall be construed to 
prevent an agency from admitting any person or agency as a party 
for limited purposes. * ... * 

(c) Rule and Rule Making — "Rule" means the whole or any 
part of any agency statement of general or particular applicabi- 
lity and future effect designed to implement, interpret, or pre- 
scribe law or policy or to describe the organization, procedure, 
or practice requirements of any agency and includes the. approval 
or prescription for the future of rates, wages, corporate or 
financial structures or re-organizations thereof, prices, faci- 
lities, appliances, services or allowances therefore or of valua-= 
tions , costs, or accounting, or practices bearing upon any of the 
foregoing- "Rule making" means agency process for the formula- 
tion, amendment, or repeal of a rule. 

(d) Order* and Adjudication . — "order 1 * means the whole or 
any part of the final disposition (whether affirmative, negative, 
injunctive, or declaratory in form) of any agency in any matter 
other than rule making but including licensing* "Adjudication" 
means agency process for the formulation of an order. 

(e) License and Licensjnjt "License" includes the whole 

or part of any agency permit, certificate, approval, registration, 
charter, membership, statutory exemption or other form of per- 
mission- "Licensing" includes agency process respecting the grant, 
? renewal, denial, revocation, suspension, annulment, withdrawal, 
jr . limitation amendment, modification, or conditioning of a license. 

(f) ' Sanction and Relief .-- "Sanction" includes the whole or 
r . part of any agency (1) prohibition, requirement, limitation, or 

. other condition affecting the freedom of any person; (2) withhold- 

: . . ing of relief; (3) imposition of any form of penalty or fine; (4) 

destruction, taking, seizure, or withholding of property; , (5) as- 
sessmenf of damages, reimbursement, restitution, compensation, 

, costa f charges, or fees; (6) requirement, revocation or suspen- 
sion of a license; or (7) taking of other compulsory or restric- 

tive action. "Relief" includes the whole or part of any ^agency 
■ -(1) grant of money, assistance, license, authority, exemption, 
exception, privilege, or remedy; (2) recognition of any claim, 
right, immunity, privilege, exemption, or exception; or (3) tak- 
ing of any other action upon the application or petition of, and 
beneficial to, any person, 
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( g ) Agency Proceeding and Action . ~ "Agency proceeding" means 
any agency process as defined in subsections (c), (d), and (e) of 

this section. "Agency Action" includes the whole or part of every 
agency rule, order, license, sanction, relief, or the equivalent 
or denial thereof, or failure, to act. 



PUBLIC INFORMATION 



Sec. 3, Except to the extent that there is involved (1) any 
function of the United States requiring secrecy in the public 
interest or (2) any matter relating solely to the internal manage- 
ment of an agency^*- 

(a) Rules . — Every agency shall separately state ana cur- 
rently publish in the Federal Register (1) descriptions of its 
central and field organization including delegations by the agency 
of final authority and the established places at which, and me- 
thods whereby, the public may secure information or make submit- 
tals or request; (2) statements of the general course and method 
by which its functions are channeled and determined, including 
the nature and requirements of all formal or informal procedures 
available as well as forms and instructions as to the scope and 
contents of all papers, reprots, or examinations; and (3) sub- 
stantive rules adopted as authorized by law and statements of 
general polic'* or interpretations formulated and adopted by the 
agency for the guidance of the public, but not rules addressed 

to and served upon named persons in accordance with law. No 
person shall in any manner be required to resort to organization 
or procedure not so published. 

(b) Opinions and Orders . — Every agency shall publish or, 
in accordance with published rule, make available to public ins- 
pection all final opinions or orders in the adjudication of 
cases (except those required for good cause to be held confiden- 
tial and not cited as precedents) and all rules. 

(c) Public Records. — Save as otherwise required by statute, 
matters of official record shall in accordance with published rule 
be made available to persons properly and directly concerned ex- 
cept information held confidential for good cause found. 
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RULE MAKING 



Sec 4. Except to the extent that there is involved (1) any 
military, naval, or foreign -affair* function of the United States 
or any matter relating. to agency management or personnel or to 
public property, loans, grants, benefits, or contracts-- 

(a) Notice. — General notice : of proposed rule making shall 
be published in the Federal Register (unless all persons subject 
thereto are named and either personally served or otherwise 
have actual notice thereof in accordance with law) and shall in- 
clude (1) a statement of the time, place, and nature of public 
rule making proceedings; (2) reference to the nutr. rity under 
which the rule is proposed; and (3) either the terms or substance 
of the proposed rule or a description of the subjects and issues 
involved. Except where notice or hearing is required by statute, 
this subsection shall not apply to interpretative rules, general 
statements of policy, rules of agency organization, procedure, 

or practice, or in any situation in which the agency for good 
cause finds (and incorporates the findings and a brief statement 
of the reasons therefore, in the rules issued) that notice and 
public procedure thereon are impracticable, unnecessary, or con- 
trary to the public interest* 

(b) Procedures.-- After notice required by this section, 
the agency shall afford interested persons art opportunity to 
participate in the rule making through submission of written 
data, views, or arguments with or without opportunity to present 
the same orally in any, manner; and, after consideration of all 
relevant matter presented, the agency shall incorporate in any 
rules adopted a. concise, general statement of their' basis and 
purpose. Where rules are required by- statute to be made on the 
record after opportunity for an agency hearing, the require- 
ments of sections 7 and 8 shall apply in place of the provi- 
sions of this, subsection. , 

1 : (c> Effective pates, The required publication or ser- 

vice or any subs t an t i ye rule (other than. one granting dr recog- 
nising exemption . or relieving restriction or interpretative 
rules and statements of policy) shall be made not less than 
thirty days prior to the effective date thereof except as other- 
wise .provided by the , agency upon good cause found and published 
with the rule. . , ;; 

(d) Petitions,-- Every agency shall accord any Interested 
person the right to petition for the issuance, amendment, or re- 
peal of a rule. 
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ADJUDICATION 



Sec. 5. In every case of adjudication required by statute 
to be determined on the record after opportunity for an agency 
hearing, axconU to the extent that there is involved (1, any 
matter^subjer.t to a subsequent trial of the law and the facts 
de novo in any court; (2) the selection or tenure or an officer 
or employee of the United States other than examiners appointed 
pursuant to section 11; (3) proceedings in which decisions rest 

solely on inspections, tests, or elections; (A) the conduct oi 
miliatry , naval, or foreign affairs functions; (5) cases In which 
an agency is acting as an agent for a court; and (6) the certi- 
fication of employee representatives—— 

(a) Notice.— Persons entitled to notice of an agency hear- 
ing shall be time J y informed of (1) the time, place and nature 
thereof; (2) the legal authority and jurisdiction under which the 
hearing is to be held; and (3) the matters of fact and law as- 
serted, In instances in which private persons are the moving 
parties, other parties to the proceeding shall give prompt notice 
of issues controverted in fact or law; and in other instances 
agencies may by rule require responsive pleading. In fixing the 
times and places for hearings, due regard shall be had for the 
convenience and necessity of the parties or their "'cpresentativQfc, 

(b) Procedure. — The agency shall afford all interested 
parties opportunity for (1) the submission and consideration of 
facts, arguments, offers of settlement, or proposals of adjust- 
ment where time, the nature of the proceeding, and the public 
interest permit, and (2) to the extent that the parties are un- 
able so to determine any controversy by consent, hearing, and 
decision upon notice and in conformity with sections and 8. 

(c) S eparation of Functions . — The same officers who pre- 
side it the reception of evidence pursuant to section 7 shalj 
make the recommended decision or initial decision required by 
section 8 except where such officers become unavailable to the 
agency. Save to the extent required for the disposition off ex 
parte matters as authorized by law, no such officer shall con- 
sult any person or party on any fact in issue unless upon no- 
tice and opportunity for all parties to participate; .near shall 
such officer be responsible to or subject to the supervision or 
direction of any officer, employee, or agent engaged in the per- 
formance of investigative or prosecuting functions for any agency. 
No officer, employee, or agent engaged in the performance of 
investigative or prosecuting functions for any agency in any 
case shall, in that or a factually related case , participate or 
advise in the decision, recommended decision or agency review 
pursuant to section S except as witness or counsel in public 
proceedings* This subsection shall not apply in determining 
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applications for initial licenses or to proceedings involving i ’ 
the validity or application of rates , facilities, or practices 
of public utilities or carriers; ru'r shall it be applicable in 
any manner to the agency or any member or members of the body 
comprising the agency -* 

(d) Decl aratory Orders *- — 1 The agency is authorized in its 
sound discretion, with like effect as in the case of other 
orders to issue a declaratory order to terminate a controversy 
or remove uncertainty- * 
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C * The Judicial Process 

It is iihe judicial process about which most Americans think 
when they think about the law. The judicial process has its fo- 
cus in those proceedings that occur before judges. Contrary to 
the view presented on most American television programs, the ju- 
dicial process encompasse. many procedures that do not incorpo- 
rate the use of the jury. 'lie focus of the judicial process is 
the settling of disputes, through a complex set of rules designed 
both to expidite the process and to give some insurance of the 
maximum amount of fairness possible to all of the parties Involved 



The Adversary System 

At the heart of the judicial process in the United States 
is the Adversary System b y which the whole procedure operates. 

In this country judges and juries are not themselves empowered 
to bring cases or even make investigations of their own initia- 
tive, Neither, for the ibl :t part, do judges or juries collect 
evidence, 1 Instead we rely on the parties involved in the mat- 
ter to bring the evidence into court, and ask that the judge and 
jury decide on the relative truthfulness of the evidence to de- 
termine the winner of the individual conflict. The adversary 
system relies upon the parties in the conflict to bring the case 
itself into the courts and to amass and present the arguments 
and evidence in favor of their individual positions in the case. 

While the judge may determine whether the evidence is in 
proper form to be heard in the court, and may on occasion even 
ask a question or two of the witnesses, he does not himself 
direct the substance of the evidence so much as he insures that 
it comes into the courtroom in proper form. It is important to 
note that in terms of the actual evidence, the adversary system 
holds true at all levels of the judicial process. The judge does 
use his own initiative, again however following the leads of 
the parties, in investigating both case and statutory law, to 
determine what legal conclusions follow from the evidence pro- 
duced. 



^-Yhe grand jury which in many instances has the power to 
decide on the permissability of an indictment in criminal cases 
is still pretty much at the mercy of the prosecuter in terns of 
the scope of the evidence which it hears. The grand jurors, 
unlike the jurors in a normal trial situation do have the right 
to ask questions and request that certain matters be evidence or 
witnesses be brought before them. The end product however is 
not conviction, but merely a proper charge* 
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The reasoning underlying the adversary system is that if the 
purpose of the courts is to settle conflicts, we can rely on the 
parties involved to bring these conflicts into the judicial sys- 
tem and can further rely on them to present the evidence most fa- 
vorable to their side. If each party is allowed to present his 
case in the most favorable light and the jduge and jury decide 
on the basis of those presentations, then neither sicte can com- 
plain at the outcome of the decision. The point of the judicial 
system then is to decide conflicts, with some consistency, and 
not to find some sort of ultimate truth about the situation it- 
self. 

The most obvious difficulty with the adversary system is 
that it is based on the assumption that both parties have equal 
power to bring their stories to the attention of the court. It 
has become clear In the last two decades that in fact this basic 
assumption is a false one. Many of our citizens have neither 
the understanding nor the resources to hire or find the neces- 
sary legal representation to get them into the process as equal 
participants. The courts have recognized the need for providing 
council in criminal cases, from the seminal case of Gideon v . 
Wamright, through its subsequent interpretations. However, they 
have yet to recognize the handicap that not having counsel im- 
poses upon anyone who is a party, plaintiff, or defendant, to a 
civil suit. The judicial process is a complex one and it is 
impossible for a layman to function with the knowledge, ease or 
success of a trained attorney. The low Income citizen, without 
gji attorney simply does not have a chance, whether It is against 
the state in a criminal case, or against a private party in a 
civil matter. The private bar has for years insisted that it 
took the cases of those who could not afford counsel, but in fact 
this seemed to be limited entirely to those who needed repre- 
sentation in criminal matters. In the last five years the growth 
of Legal Services Programs under the auspices of the federal 
government’s Office of Economic Opportunity has provided a vi- 
tal entry in the civil courts to people with low incomes. How- 
ever the number of the programs operating is still small when 
compared with the number of low income people needing legal re- 
presentation ofsfs&X sorts. 



The Federal and State Courts 

In addition to the general grouping of courts by type, it 
is important to understand that courts in this country are also 
grouped by jurisdiction. The most basic division of jurisdic- 
tion, is by Federal and State systems. Each state has courts 
of both trial and appellate level which deal with the problems 
of interpretation of its own laws, with the conflicts involving 
its citizens and with matters which take place within its 
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geographic boundaries. The Supreme Court of the United States 
is the final court of appeal from State courts if there is an 
issue involving the Constitution. Except m a few specific 
kinds of cases, the Supreme Court of the United States has the 
right to choose the cases to which it will address itself. 

This procedure is called certioar . When the Supreme Court of 
the United States decides to listen to a particular case, it 
grants a Writ of Certioari to the parties and they then submit 
theix - 5 full briefs and are given the chance for oral argument 
before the courts. There is also a federal system of courts. 
This system is also bi -level, consisting of Federal District 
courts at the lowest level, and the Federal Court of Appeals 
and the Supreme Court as its appellate courts. Federal courts 
in the main deal with cases involving violation and interpret 
tation of federal statutes, with cases involving citizens of 
more than one state, and with issues in which a constitutional 
question as presented in the first instance. It is important to 
understand that the question of which* courts have the right to 
hear which cases is a difficult field of law in which most 
generalizations break down at some point. 



Criminal and Civil Courts 



The trial courts in state systems are sometimes designated 
as to function. Some courts handle only criminal matters and 
some only civil matters* This does not mean that they are 
courts of different levels, but only that, to the end of g sater 
efficiency, they specialize in certain types of eases- rr ~ s is 
particularly helpful as there is much differen e in the roce- 
dure followed in criminal and civil cases* State court systems 
are sometimes divided further by function* There aiv courts. 



all at the trial level, for family problems, juvenile courts, 
traffic courts, small claims courts, divorce courts ar ' even 
courts dealing with nothing but landlord tenant pro v ims . The 



degree^ to which an individual state court system is specialized 
at the trial level depends for the most part upon the press of 
business. The more cases a system has to handle, the more effi- 
cient lit ii to divide the courts by specific function. Federal 
District courts are usually not divided in this manner. The 
same judges sit in both criminal and civil trials. No matter 
the division of the lower courts, appellate court deal with all 



cases and are not divided by subject matter. 
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Trial and Appellate Courts 

Another feature of our judicial process is that it is in 
essence a double level system. Courts in our country fall into 
two general classifications. The lowest level, and the level a 
which the parties generally enter the judicial process, :s the 
place in which the facts are presented in as full detail as 
either of the parties wish. These lower courts are the trial 
courts. There are several kinds of trial courts possible, and 
the exact number depend upon the system in the individual state. 
Most states have at the lowest level which deal with 
misdemeanors or matters in which a small amount of money or pro- 
perty is at stake. For the mosc parts these lowest courts do not 
have juries,, but operate simply with a judge and sometimes as in 
small claims courts, without lawyers. People whose cases would 
normally be heard in these courts usually have the right to ask 
for a jury trial.*. If such a request is made the case is trans 
ferred to a slightly higher court in which juries operate. The 
courts at this level, for our purposes called Trial Courts, hear 
the evidence of both parties, find facts and also apply the 
necessary case of statute law. 

The second kind of court is the appellate court. In the 
United States, parties are given a chance to appeal the deci- 
sions of the trial courts to a higher level court for review. 
These appellate courts do not refind facts, or take any evidence, 
but exist solely to review questions of law that may have been 
improperly decided by the trial courts. They are concerned 
in the main with issues of statutory interpretation, constitu- 
tional questions, interpretation of the holdings of past cases 
and procedural matters. There may be more than one level of 
appellate court in an individual state. Most states have an 
intermediate court of appeals and a state supreme court . The 
most noticable difference between courts of appeals and most 
trial courts is that appellate courts always consist of more 
than one judge. The usual case is for the intermediate panel 
to consist of judges who sit in panels of three, and for the 
state supreme court to consist of at least five judges all of 
whom sit for each case. The highest appellate court in the 
nation- is the United States Supreme Court.- A further difference 
between the appellate and trial courts is in their procedures. 

The trial court listens not only to the attorney for the parties , 



^In some states, it is possible to have a trial without jury 
in the lowest courts and then, if you lose, to request a trial 
de novo in a jury court. 
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but also to witnesses for either side and may additionally ex 
amine physical evidence and exhibits. The appellate courts 
while they may review any of the proceedings of the trial court 
below, make their decisions based upon the lower court record 
briefs submitted by the parties and their own investigation 
past cases and pertinent statutes. They may also, at the re- 
quest of the parties, hear oral arguments based on the -S, 

by the lawyers for each side. During this oral argument, the 
attorneys can emphasize any points they feel important, an e 
judges are given the opportunity to question the attorneys about 

any points in the case. 

Judges 

The judges in our court system are put there in two basic 
ways. In the federal courts and in some state courts as well, 
judges are appointed by the executive branch of the government^ 
Federal judges, after appointment by the President, must be ra 
tifled by the Senate. All federal judges serve for life. State 
court judges of all levels are frequently elected and serve for 
specific terms. In some states, the judges are elected In the 
regular party system and in others, run as non-partisan candi- 
dates, In general state court judges, once having been elected, 
are not subject to opposition as incumbents. Host judges m this 
country are lawyers, however there is not any statute which »a 
the law degree a compulsory qualification far any federal judge- 
ship, and many states follow this federal example. 

The role of the judge in the court proceeding is obviously 
pivital. This is true in lower courts even when the judge has 
a jury to make decisions as to facts and/or law. The following 
article indicates some of the problems and questions faced by 
every trial judge. 
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A TRIAL JUDGE * S FREEDOM AND RESPONSIBILITY* 

Charles E* Wyzanski , Jr* 

Each year when The Association of the Bar of the City of New 
York meets in memory of Judge Benjamin N. Cardozoj the man fortu- 
nate enough to be chosen as "a tapered bearer with a word e !I has the 

pleasure of calling to mind the memory of that revered judge* Those 

who appeared before him knew his courtesy, humility and purity* 

Those who read his opinions and essays recall how completely he ful- 
filled the four-fold prayer of Saint Thomas Aquinas for "sharpness 
in understanding, sagacity in interpretation, facility in learning, 
and abundant grace in expression." And to those whose unremitting 
search is to find the nexus between law and morals his example 
remains a constant guide. Judge Cardoso did far more than infuse 
the law of torts, of commerce, and of fiduciary obligations with 
higher standards of rectitude* He viewed the law in all its 
branches, not solely as an authoritative technique for the resolu- 
tion of strife, but chiefly as a social process for recognizing and 

marshalling the values that we prize* Yet he never forgot that in 

this process the ethical test of the judge is not whether his judg- 
ments run parallel to the judgments of a moralist, but whether the 
judge administers his office true to its traditional limitations as 
well as to its aspirations* 

The tradition, in which Judge Cardoza worked and wrote was that 
of the, appellate court* Admittedly this- is the most philosophical 
branch of J our calling. There arise the questions of largest gener- 
ality* Indeed if must often seem that by contrast in the lower 
courts what counts are not jurisprudential problems but that bundle 
of individual traits of character and manner^ which Mr. Justice 
Shietag has called the "personality of the judge." And yet from 
the day he takes his seat the trial judge is aware that while he 
has more personal discretion than the books reveal, he too is hemmed 
in by a developing tradition of impersonal usages, canons and legiti- 
mate expectations. While he has choice, he cannot exercise it even 
to his own satisfaction unless it is disciplined according to stand- 
ards. The minima are supplied by reversals administered by appel- 
late courts. Those, however, are necessarily only negative in 
nature. What counts more than the rooting out of error is the estab- 
lishment of affirmative norms of judicial behavior. 



1 Cf. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 163 (1922)* 
"the cases where th~ controversy turns not upon the rule of law, 
bup upon its application to the facts.* .call for intelligence and 
patience and reasonable discernment on the part of the judges who 
must decide them* But they leave jurisprudence where it stood 
before. 11 
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In discerning these norms* one difficulty is that what tran- 
spires in trial courts is not readily available* One man knows the 
practices only of his own and perhaps a few other courts. And so 
to evolve standards he must become critical of his own shortcomings, 
attentive to the reactions of the bar, informed of the unrecorded 
practices of his colleagues and, above all, reflective about subtle 
differences in the tasks assigned to him* 

I* Judge and Jury 

The trial judge's first problem is his relationship to the jury* 
Much of the debate about the jury system rests on political premises 
as old as the eighteenth century* Montesquieu, Blackstone and their 
followers contended that lay tribunals with a plurality of members 
were the safeguard of liberty, Bentham and more modern reformers 
^®piiod that when the rule of law itself is sound, its integrity 
requires that its application be entrusted to magistrates acting 
alone. In their view, responsibility is the secret of integrity, 
and a reasoned choice is the secret* of responsibility* 

Experience will not give a sovereign answer to these warring 
contentions. Yet the disagreement can be narrowed if the question 
of the jury's utility is subdivided with specific emphasis on 
separate types of suits* 

The importance of this subdivision may be concealed by the 
striking phrase that a federal judge is the "governor of the trial . 
Some regard this as an implied acceptance of the practice of English 
courts* And others construe it as a broad invitation to exercise 
in all types of cases a right to comment upon the evidence, provided 
of course, that the judge always reminds the jury in his charge that 
they are not bound to follow the court’s view of the facts or the 
credibility of the -witnesses . But such boldness is not the surest 
way to end disputes in all types of cases* 



2 

The phrase comes from several Supreme Court opinions, the most 
notable being that of Hughes, C „ J,, in Quercia v. United States, 

289 U^S. 466, 469 (1933), 

Yet no federal judge would be likely to give as detailed, as long, 
or as leading a charge as say Lord Wright's admirable summing up in 
The Royal Mail Case , see NOTABLE BRITISH TRIALS, .TIER ROYAL MAtt CASE r * 
222-62 (Brooks ed * 1933); or Lord Chief Justice Goddard's summing up 
in The Laski Libel Action , see THE LASKI LIBEL ACTION 367-98 (1947)* 

Lord Wright's charge must have lasted at least four hours and * " 

Lord Goddard's two. 
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A. Tort Casas 



The trial judge's comments upon evidence are particularly unwelcome 
in defamation cases. In 1944 a discharged OPA official brought a libel 
suit against the radio commentator, Fulton Lewis, Jr. At one stage in 
the examination, I suggested that Hr* Lewis' counsel was throwing 
pepper in the eyes of the jury; and at the final summation, I indicated 
plainly enough that, although the jury was free to reject my opinion, 

1 thought Mr. Lewis has been reckless in his calumnious charges against 
the ex-OPA official. It makes no difference whether what I said was 
true; I should not have said it, as the reaction of the bar and public 
reminded me. A political libel suit is the modern substitute for ordeal 
by battle. It is the means which society has chosen to induce bitter 
partisans to wager money instead of instead of exchanging bloody noses. 
And in such a contest, the prudent and second- thinking judge will stand 
severely aside, acting merely as a referee applying the Marquis of 
Queensberry rules. In a later trial of a libel suit brought by James 
Michael Curley, the gravamen of the complaint was that the Saturday 
Evening Post had said that Mr. Curley was a Catholic of whom His 
Eminence, Cardinal O'Connell would have no part. Who knew better 
than the Cardinal whether that charge was true? Mr* Curley, the 
plaintiff, did not call the Cardinal to the stand. The defendant's 
distinguished counsel did not desire to find out what would be the 
effect upon a Catholic prelate to the witness stand. Should the court 
have intervened and summoned the Cardinal on its own initiative? The 
Fulton Lewis case gave the answer. In a political 4 * libel suit, the 
judge is not the commander but merely the umpire. 



Those tort cases which involve sordid family disputes also are 
better left to the jury without too explicit instructions, Plato 
implied and Holmes explicitly stated that judges are apt to be naive 
men. If judges seem to comment on the morality of conduct or the 
extent of damages, they discover that the jurors entirely disregard 
the comment because they believe that their own knowledge of such 
matters is more extensive than the judges'. At any rate, when 
brother sues brother, or when spouse sues paramour,^ the very anonymity 
of the jury's judgment often does more to still the controversy than 
the most clearly reasoned opinion or charge of an identified judge 
could have done. 



^In a libel suit where political and like emotional elements are 
absent, a judge may do as well as a jury. Cf* Kelly v, Lo#w f s f Inc., 

76 F. Supp. 473 (D. Mass. 1948). 

■Gordon v. Parker, 83 F. Supp. 40, 43, 45 (D. Mass.), aff'd, 

178 F. 2d 888 (1st Cir. 1949). It may be said that divorce cases are 
contrary to my thesis. But is it not true that most divorce cases 
involve either no contest or an attempt by the judge to act as conciliator 



O 




70 



FILMED FROM BEST AVAILABLE COPY 



What of the trial judge’s role in accident eases? How far 
should he go in requiring available evidence to be produced, in 
commenting on the testimony , and in. using special verdicts^ and like 
devices to seek to keep the jury within the precise bounds laid down 
by the appellate courts? There are some who would say that the trial 
judge has not fulfilled his moral obligation if he merely states clearly 
the law regarding negligence, causation, contributory fault, and types 
of recoverable damage. In their opinion it is hie duty to analyze the 
evidence and demonstrate where the evidence seems strong or thin and 
where it appears reliable or untrustworthy. But most federal judges 
do not make such analyses. They are not deterred through laziness, 
a sentimental regard for the afflatus of the Seventh Amendment, or 
even a fear of reversal.^ They are mindful that the community no 
longer accepts as completely valid legal principles basing liability 
upon fault. They perceive a general recognition of the inevitability 
of numerous accidents in modern life, which has made insurance widely 
available and widely used. Workmen 1 s ' compensation acts and other social 
and economic legislation have revealed a trend that did not exist 
when the common law doctrines of tort were formulated*. And the judges 
sense a new climate of public opinion which rates security as one of 
the chief goals of men. 



Where there is a bitter contest, many divorce court judges, I believe, 
would rather have the issue put to a jury, if that were possible. 

6a special verdict in a tort case, by minimizing the emotional 
considerations is more likely than a general verdict to produce a 
judgment for defendant. Mills v. Eastern Steamship Lines , Inc,, Civil 
No. 7366, (D, Maas.) Dec. 3, 1948, Perhaps this consideration was not 
absent in the different approaches disclosed in the opinions of 
Judge Clak and Judge Frank in Morris v, Pennsylvania R.R, , 187 F. 

2d 837, 840-41 , 843 (2d Cir, 1951), See also Skidmore v. Baltimore 
& Ohio R.R. , 167 F. 2d 54, 65-67, 70 (2d Cir. 1943). 

would, however, be less than candid for an inferior federal 
judge to deny the indirect, as well as the direct, effect of recent 
decisions of the Supreme Court of the United States tending toward 
leaving large scope to juries in accident cases. See Wilerson v, 
McCarthy, 336 U,S. 53 (1949); Bailey v. Central Vermont Ry • , 319 
U.S, 350 (1943), and the cases there collated, 

®In 1897 Holmes wrote, "why do the jury generally find for the 
plaintiff if the case is allowed to go to them?,., the traditional policy 
of our law is to confine liability to cases where a prudent man might 
have foreseen the injury, or at least the danger * while the inclination 
of a very large part of the community is to make certain classes of 
persons insure the safety of those with whom they deal,* 1 Holmes, The 
Path of the Law , 10 HARV, L, REV, 457, 466 (1897); HOLMES, COLLECTED 
LEGAL PAPERS 167, 182 (1920). Two years later he said, f, one reason 
why I believe in our practice of leaving questions of negligence to 
them is what is precisely one of their gravest defects from the point 
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Trial judges cannot, without violating their oaths, bow directly 
to this altered policy. In instructions of law they must repeat the 
oc trines which judges of superior courts formulated and which only 
they or the legislatures can change. But trial judges are not giving 
c re ^ n 1 ?° ^ hS P a s 3 lonal element of our nature" nor forswearing themselves 
by following Lord Coke s maxim that "the jurors are chancellors," Tra- 
ditionally juries are the device by which the rigor of the law is modi- 
fied pending the enactment of new statutes. 



Some will say that this abdication is not merely cowardly but 
ignores the : French saying about small reforms being the worst enemies 
of great reforms," To them, the proper course would be to apply the 
ancient rules with full rigidity in the anticipation of adverse reactions 
leading to a complete resurvey of accident law; to a scrutiny of the 
costs, delays and burdens of present litigation; to a comparative study 
of what injured persons actually get in cash as a result of lawsuits, 
settlements out of court, administrative compensation proceedings and 
other types of insurance plans; and ultimately to a new codification. 

To this one answer is that in Anglo-American legal history reform has 
rarely come as a result of prompt, comprehensive investigation and 
legislation. The usual course has been by resort to juries,'*-® to fictions 
to compromises with logic. Only at the last stages are outright changes 
in the formal rules announced by the legislators or the appellate judges. 
This is consistent with Burke's principle that "reform is impracti- 
cable in the sense of an abrupt reconstruction of society, and can only 
be understood as the gradual modification of a complex structure," 



of view of their theoretical function: that they will introduce 
into their verdict a certain amount--a very large amount, so far as I 
have observed --of popular prejudice, and thus keep the administration 
of the law in accord with the wishes and feelings of the community," 
Holmes, Law in Scien ce and Science in Law. 12 HARV, L. REV. 443, 459- 
60 (1899); HOLMES, COLLECTED LEGAL PAPERS 210, 237-38 (1920). As to 
whether today the formal test of appellate judges has changed from 
liability tor fault, compare Douglas. J. , concurring in Wilkerson V, 

McCarthy, 336 U.S. S3, 70 (1949), with Jackson, J., dissenting in id. 
at 76^ 

Th^re are some judges who take this altered policy into account in 
inducing parties to settle. No study of the living law of torts can 
properly neglect the importance of these settlements. They have increased 
at. a rapid rate as a consequence of congested dockets and the wider use 
of pre-trial techniques encouraged by Rule 16 of the Federal Rules of 

Froceuure . They are popular with the bar and many clients. They 
ease the otherwise insupportable load on the judicial system. And they 
make even the judge who does not approve of the degree to which other 
judges induce settlements unwilling to take strong measures to lead a jury 
in directions contrary to those upon which settlements have been and 
will bg reached. 

In Chapters VIII and IX of Courts on Trial (1949), Judge Frank, 
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Parenthetically , let me say that I am not at all clear that it 
would be a desirable reform in tort, cases to substitute trial by 
judges for trial by juries. Just such a substitution has been made 
in the Federal Tort Claims Act. And experience under that statute 
does not prove that in this type of case a single professional is 
as satisfactory a tribunal as a group of laymen of mixed backgrounds. 
In estimating how a reasonable and prudent man would act, judges 1 
court experience counts for no more than juries 1 out-of-court 
experience, in determining the credibility of that type of witness 
who appears in accident cases an expert tribunal is somewhat too 
ready to see a famxliar pattern. Shrewdness founded on skepticism 
and sophistication has its place in scrutinizing the stories of 
witnesses , But there is a danger that the professional trier of 
fact will expect people of varied callings and cultures to reach 
levels of observation and narration which would not be expected by 
men of the witness* own background* Moreover s when it comes to a 
calculation of damages under the flexible rules of tort law the 
estimate of what loss the plaintiff suffered can best be made by 
men who know different standards of working and living in our 
society. Indeed I have heard federal judges confess that in a 
Federal Tort Claims Act case they try to make their judgments cor- 
respond with what they believe a jury would do in a private case. 

And not a few judges would prefer to have such cases tried by 
juries. - 



B* Commercial Litigation 

In commercial cases and. those arising under regulatory statutes 
there is reason to hold a jury by a much tighter rein than in tort 
cases. This is not because the rules of law are more consonant with 
prevailing notions of justice. ^ 



while admitting that some reforms are attributable to jury lawless- 
ness, in general distrusts such methods. He suggests that certainty 
and equality are impossible because one jury differs so much from 
another. This difference he says is recognised by the bar which 
gives great attention to the selection of jurors (pp. 120-21). 

This argument may be overstated. In the Massachusetts District 
there are rarely more than two or three challenges to jurors in any 
but criminal cases. It ordinarily takes less than five minutes and 
in the last decade has never taken more than half an hour to select 
a jury. And these juries tend to act so uniformly that the court 
officers and attendants who have sat with hundreds of juries can 
make a substantially accurate prediction of how any given jury will 
act. Indeed, their prediction of jury action is much closer to the 
ultimate result than their prediction of judicial actions* 

In setting the standard of conduct for reasonable automobile 
drivers who approach railroad grade crossings, as great a judge as 
Holmes made an error that no jury xvould have made. Baltimore & Ohio 
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In these controversies judges have a specialised knowledge. Parties 
have usually acted with specific reference to their legal rights, 1 ^ 
and departures from the declared standard would undermine the legis- 
lative declaration and would be likely to produce confusion and 
further litigation rather than reform. An extreme example will 
serve as an illustration. In a tax case tried before a jury at the 
suit of one holder of International Match Company preference stock, 
the issue was whether for tax purposes those certificates had become 
worthless in the year 1936. In another taxpayer f s case the Second 
Circuit Court of Appeals had affirmed a ruling of the Board of Tax 
Appeals that similar stock had become valueless in the year 1932. 
Technically this adjudication did not bind the jury, though the 
evidence before it was substantially the same as that in the earlier 
case. To preserve uniformity on a factual tax problem of general 
application I had no hesitation in strongly intimating to the jury 
that they should reach the same result as the Second Circuit* 

In sales cases, moreover, something close to a scientific 
appraisal of the facts is possible* There are strong mercantile 
interests favoring certainty and future litigation can be reduced by 
strict adherence to carefully prescribed statutory standards. These 
considerations sometimes warrant giving juries written instructions 
or summaries and often warrant the use of special verdicts* Either 
method makes jurors focus precisely on the formalities of the 
contract, the warranties alleged to have been broken, the types of 
damage alleged to have been sustained, and the allowable formulae 
for calculating those damages. Indeed, except for tort cases, I 
find myself in agreement with Judge Frank that the trial judge ought 
to use special verdicts to a much larger extent, though it is more 
difficult than may at first be realised to frame questions to the 
satisfaction of counsel and to the comprehension of juries* Once 
when I used what I thought simple questions, a fellow judge, half 
in jest, accused me of trying to promote a disagreement of the jury 
and thus to force a settlement. 



R* R. v. Goodman, 275 U. 3. 66 (1927)* 

^This paragraph is admittedly contrary to the views expressed 
by Judge Frank in Courts on Trial (p. 137-38). He assumes that no 
judge would give juries jurisdiction over types of cases that are 
now jed without a jury. 

No doubt there are some judges who distinguish between the 
enforcement cf apparently fair contracts and contracts in which 
advantage has been taken of a necessitous party. In the latter 
group sometimes fall not merely releases but installment contracts, 
leases and loans. But X have not observed in the federal courts a 
tendency to encourage jury lawlessness in these controversies. 

-Although there are some exceptions, usually parties to an 
accident case have acted without reference to the law, whereas the 
law has been one of the considerations in contemplation when parties 
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The arguments supporting special verdicts in commercial or 
statutory cases also support a trial judge in giving in such cases 
a more detailed charge and more specific guidance in estimating the 
testimony. In complicated cases or those in fields where the ex- 
perience of the average juror is much less than that of the average 
judge, there is a substantial risk of a miscarriage of justice 
unless the judge points rather plainly to the "knots " in the evi- 
dence and suggests how they can be unravelled. The only time I 
have ever entered judgment notwithstanding a verdict was in a private 
antitrust suit. The jury had awarded damages of over one million 
dollars due, I believe, to the generality of my instructions* I 
should have spent as much time on my charge in helping them under- 
stand the testimony as X later spent on the .memorandum in which I 
analyzed the evidence for an appellate court. And one of the few 
totally irrational awards that X have seen a jury make came in a 
compromise verdict in a breach of contract case brought by a plain- 
tiff of foreign birth against a defendant who came from the dominant 
local group* The charge had stopped with broad, though probably 
correct, statements of the substantive law* The jury should have 
been told that their choice lay between only two alternatives — 
either to find for the plaintiff for the full amount claimed or to 
find for the defendant. Any intermediate sum could be attributable 
only to a discount for prejudice or a bounty for sympathy* 

C. Criminal Prosecutions 

At the trial of criminal cases the judge 1 s role more closely 
resembles his role in tort cases than in commercial litigation. 

About ninety percent of all defendants in the federal courts plead 
guilty. In those federal cases which come to trial the crime 
charged frequently concerns economic facts, and generally, though 
v not invariably, the preliminary investigation by the FBI and other 
agencies of detection had reduced to a small compass the area of 
doubt. Often the only remaining substantive issue of significance 
is whether the defendant acted "knowingly . 11 Indeed, the usual 
federal criminal trial is as apt to turn on whether the prosecution 
has procured its evidence in accordance with law and is presenting 
it fairly, as on whether the defendant is guilty as charged. All 
these factors combine to concentrate the judge's attention upon the 
avoidance of prejudicial inquires , ^ confusion of proof and inflam- 
matory arguments. Counsel can aid the judge to maintain the proper 



to a commercial transaction took their action. The chief exceptions 
are where the tort defendant failed to take out insurance because he 
supposed there was no risk of liability save for misconduct, and the 
rare case where a contract defendant made or broke his promise with- 
out attention to the written rules of law. 

^Problems of discretion such as are presented in Michel son v. 
United States, 335 U. S. 469 (1948), are probably tending toward 
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atmosphere by stipulation , 17 by refraining from putting doubtful 
questions until the judge has ruled at the bench * and by other co- 
operative efforts. But if cooperation is not forthcoming, the 
judge should hesitate to fill the gap by becoming himself a parti- 
cipant in^the interrogation or to indicate any view of the 
evidence. For the criminal trial is as much a ceremony as an 
investigation* Dignity and forbearance are almost the chief 
desiderata* 



But as Mr* Justice Me Card ie said, "Anyone can try a criminal 
case* The real problem arises when the judge has to decide what 
punishment to award*" On the sentencing problem, three observations 
may be worth making’ 

(1) Despite the latitude permitted by the Due Process Clause, 
it seems to me that a judge in considering his sentence, just as 
in trying a defendant should never take into account any evidence, 
report or other fact which is not brought to the attention of 
defendant^ counsel with opportunity to rebut it* Audi alteram 
partem , if it is not a universal principle of democratic justice, 
is at any rate sufficiently well-founded not to be departed from a . 
trial judge when he is performing his most important function* In those 



crystallisation in different districts* In the Massachusetts District 
the judges are reluctant to allow reputation witnesses to be asked about 
defendant f s prior crimes unless closely related to veracity* United 
States v* Gaunt, Grim* No. IS, 201, B. Mass., October 10, 1949, modified 
and aff'd , 184 F, 2d 284 (1st Cir. 1950), cert* denied , 340 U.S* 917 
(1951), See Shientag, Cross -Examination- -A Judge 1 s Viewpoint, 3 
THE RECORD 12, 19-20 (1948), 

^®As is well recognized , risk of confusion and hence judicial 
responsibility is greatest in conspiracy cases. See the opinion of 
Jackson, J*, in Krulewitch v. U*S. 440 453 (1949). 

/ Although there is no provision in the federal criminal rules 
for pre-trial, my own experience is that counsel in complicated 
cases often welcome pre-trial stipulations. In the scores of separate 
prosecutions for conspiracy to defraud the United States by false 
time -slips at the Bethlehem-Hingham Yard which followed McGunnigal v. 
United States, 151 p 2d 162 (1st Cir.), cart, denied , 326 U.S. 776 
(1945), each defendant, who was tried separately, agreed to stipulate 
every underlying fact except his personal participation. This reduced 
the time of trial from over a week to less than half a day. And some 
of the defendants were, in my opinion, justifiably acquitted* Similar 
stipulations have been successful in Dyer Act conspiracies and conspi- 
racies to violate the alcohol tax laws, 

*1 Q 

But cf. Frankfurter, J. , concurring in Andres v. United states, 
333 U.S. 740, 765 (1948): f, Tha charge is that part of the whole trial 

which probably exercises the weightiest influence upon jurors. It 
should guide their understanding* •* ,f 
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situations where a wife, minister, a doctor or other person is 

*5 V"* con 5 idential information to the judge provided 
that the defendant does not hear it, this information ought to 
be revealed to the defendant's counsel for scrutiny and reply. 

This in no sense implies "a requirement of rigid adherence to 
restrictive rules of evidence properly applicable to the trial" 
or open court testimony with cross-examination," Other methods 

th ° se grave errors which sometimes follow from acting 
on undisclosed rumor and prejudice* 

(2) Another nearly universal principle applicable to 
criminal sentences is equality of treatment. Despite the "pre- 
valent modern philosophy of penology that the punishment should 
tit the offender and not merely the crime," the sentencing judge 
is not the precise equivalent of a doctor giving an individual 
a medical prescription appropriate to a unique personality. 

Offenders of the same general type should be treated alike at 
least in the same community.19 0 ne reason is grounded on a strict- 
iy scientific consideration emphasized by Morris R. Cohen: "We 

to have more re li a Lle knowledge about classes chan about 
in ividuals," But a deeper ethical consideration is embedded in an 
Alexandrian metaphor, "equality is the mother of justice." With 
■t S ^ st in mind, I submit that if in the district in which a judge 
sits his fellow judges have established and insist on following a 
pattern for dealing with offenders of a particular type, it is his 
responsibility either to get them to change or to come close to 
tnea_r standard, 

(3) My third observation relates to whether a judge should 
give the reasons for his sentence. Eminent and wise judges have 
warned me against this. Our judgment, they say, is better than our 
reasons. And it is vain to attempt to explain the exact propora- 
tions attributable to our interest in punishment, retribution, 
reform, deterrence, even vengeance. But are these arguments valid? 
For there is grave danger that a sentencing judge will allow his 
emotion or other transient factors to sway him. The strongest 
safeguard is for him to act only after formulating a statement of 
the considerations which he allows himself to take into account. 
Moreover, the explicit utterance of relevant criteria serves as a 
guide for future dispositions both by him and other judges. 20 



A problem inherent in the federal system is whether there 
should be national equality of treatment. Those who sponsored the 
revised Federal Corrections Bill were mindful of the significance 
of a sentence in the area where the court sits as well as in the 
area where the defendant is imprisoned. See Report of Committee 
on Puni shment for Crime . REP. ATT' Y GEN. 25, 26 (1942). 

It may be contended that the grounds for administrative 
action need be explicitly set forth only when judicial review is 
permissible, and as an aid to such review, and that since the 
federal trial judge's sentencing discretion is unreviewable no 
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II. Nonjury Trials 

. HandLing^^f x E^d ? ence and Extra-judicial Material 

In non jury as In jury cases, a substantial part of the bar 
prefers to have the judge sit patiently while the evidence comes in 
and then at the end of the trial summarize the testimony which he 
believes. This seems the sounder practice in the great bulk of 
trials. But in cases of public significance, Edmund Burke admoni- 
shed us: n It is the duty of the Judge to receive every offer of 

evidence, apparently material, suggested to him, though the parties 
themselves through negligence, ignorance, or corrupt collusion, 
should not bring it forward, A judge Is not placed in that high 
situation merely as a passive instrument of parties. He has a duty 
of his own, independent of them, and that duty is to investigate 
the truth," 

Let me give some examples of when I believe the judge has a 
duty to elicit facts in addition to those that are offered by the 
parties* The plaintiff, an owner of a multiple dwelling, brought 
suit for a declaratory judgment seeking to have the premises de- 
clared a “hotel ' 1 and thus exempt from the rent regulations of 'the 
OPA, Only one of the numerous tenants was named as defendant. In 
the trial the plaintiff offered evidence that the building was a 
hotel and not an apartment. Due to lack of funds or due to lack of 
forensic skill, the tenant's counsel failed to shake the stories of 
the plaintiff's witnesses or to offer adequate testimony to the 
contrary* Yet if the trial judge had called specialists and others 
familiar with the community and the property, the evidence would 
have. demonstrated that- in truth the building was mere apartment 
hou§£ * - X took, no’ 'step ^myself to call witnesses or to interrogate 
those who did testify but, relying exclusively on what the parties 
offered, entered a judgment declaring the premises a “hotel 11 and 
thus exempt. Since this declaration of status became in effect, 
though not in lax? - , a general rule practically, though not theore- 
tically , binding on scores of persons not actually represented In 
the proceedings, would it not have been sounder for the court to 
take a larger initiative in seeing that the record corresponded 
with reality? 

A later controversy of even greater public importance posed a 
similar problem. In a case still undecided, the United States sued 
the United Shoe Machinery Corporation for violation of the antitrust 
laws* Among the issues presented x*as x^hat was the effect of the 
corporation's acts upon its customers and upon its competitors. 

\ ' * = 



grounds need be asserted. This is not a complete answer, for the 
trial judge's sentencing discretion is in effect r ©viewable by par- 
doning and commutation authorities. 
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The Government in its ease in chief relied exclusively on the cor- 
poration's documents and officers. The corporation planned to call 
some customers, though the method by which they were drawn was not 
disclosed to the court. This seemed an inadequate survey. So the 
court asked the parties to take depositions from forty-five customers , 
selected from a standard directory by taking the first fifteen names 
under the first, eleventh and twenty-first letters of the alphabet; 
and the court itself called to the stand the officers of the princi- 
pal competitor. In the summons the court listed topics appropriate 
for the questioning of the officers* The actual examination was 
conducted In turn by the competitor 1 s counsel and the defendant's 
counsel. Both these types of testimony resulted in giving a much 
clearer understanding of the total picture of the industries that 
will be affected by any ultimate decision* 

Another problem in the United Shoe case has been to determine 
what has been the usual methods followed by the defendant in setting 
prices 3 in supplying services , and in suing competitors. An 
adequately grounded conclusion can hardly be based entirely on the 
plaintiff's selection of a few dramatic incidents and on the defend- 
ant's testimony of the general attitude of its officers* The 
critical point in determining liability and, even more probably,, 
the form of relief, if any, may turn on what has been the typical 
pattern of the defendant's conduct and the typical effect of that 
conduct on outsiders. Here the judge can perform a useful function 
if he 5 through pretrial conferences or at a later stage of the liti- 
gation when he is more aware of its dimensions, provides for appro- 
priate samplings of the conduct and the effects. If the judge is 
fortunate, the parties may agree on the sampling. But where they 
do not, it seems to me to be the judge's responsibility first to 
elicit from witnesses on the stand the criteria necessary to deter- 
mine what are fair samples and then to direct the parties to prepare 
such samples for examination and cross-examination* Sampling will 
make for not merely a more informative but a shorter reeord--an 
object to which both bench and bar must give more attention if the 
judicial process is to survive in antitrust cases. 

The question as to what has been the custom of the market and 
what would be the consequence of a judicial decree altering those 
practices arises not only in antitrust cases but also when the judge 
is faced with the problem of determining either the appropriate 
standard of fair competition in trademarks or the appropriate 
standard for fiduciaries. Usually, to be sure, diligent counsel 
offer in evidence enough relevant material. But where this has not 
been done, there have been times when a judge has tended to reach 
his result partly on the basis of general information and partly on 
the basis of his studies in a library. ^ This tendency of a court 
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See for example, my own course in National Fruit Product Co. 
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